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担保法视野下禁止债权让与特约的效力论 
 

杨瑞贺 
 

 

摘 要：担保人在担保合同中载入禁止让与特约的目的在于固定担保关系，避免其因债

权让与受到不利影响。禁止让与特约能否突破合同相对性原则并对受让人产生法律约束力，

取决于禁止让与之债权的类型以及受让人的主观状态。禁止让与的债权为金钱债权时，禁止

让与特约仅在特约当事人之间具有法律约束力，担保人须向受让人承担担保责任。禁止让与

的债权为非金钱债权时，应导入受让人主观状态的分析框架。担保人可以向恶意受让人主张

禁止让与特约存在的事实，并拒绝向让与人及受让人承担担保责任。 

关键词：担保权利；禁止让与；担保责任；债权类型；主观状态 

［中图分类号］D923.3 ［文献识别码］A ［文章编号］2096-6180（2024）03-0046-15 
 
 

一、问题的提出 

׆ Һ ↕ ȇҬ ֲ ῍ ῖȈ̂ Ҋ ȇ ῖȈ̃ Ҭ ѿ ↕̆ῒҌֽ

ԍ ̆ ԍ Ȃ ȇ ῖȈ 547 1 ľṽ ֲ ṽ ̆ ֲ

ҍṽ ῏ ׆ ≠Ŀ̆ ľҍṽ ῏ ׆ ≠Ŀ Ḡ ṽ ȁ ȁ Ḡ ≠Ȃ
Ȑ1ȑ

ֲ Ḡ ≠ ԍ ̆ ҍ ҍֲ ≠ ҍ Ȃ Ḡ ≠

Һṽ ҍ ꜚ ̆ ṽ ҍ ̆ ғ ≠ԍҺṽ Ȃ
Ȑ2ȑᵖ Ḡ ≠

ꜚ ↕ ԍḠ ṽ Ḡ ȇ̆ ῖȈ 696 2 407 2 ԅ

↕̆ ľḠ ֲҍṽ ֲ ṽ ̆ṽ ֲ Ḡ ֲӥ ṽ ̆Ḡ

                                                        
̵ᵬ ̷׃ ̆ ̆ қ ꜛ Ȃ 

̵ ̷ ᴪ ѿ ľ ῖ Ҋ ֜ ῏ Ŀ̂ ‰ ̔21BFX076 Ȃ̃ 

Ȑ1ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈ Ȉ̂ ҬΎ̃̆ Ҭ Һ └₮ 2020 ̆ 827 ̕ Һ ȇ̔Ҭ

ֲ ῍ ῖ Ȉ̂ ҬΎ̃̆ Ҭ ₮ 2020 ̆ 697 Ȃ Ḡ ľץҩֲ ֟ ᵬҹ ט ҍṽ

ḠĿ̆ Ḡ ≠ Ḡ ≠Ȃ ᴪ ȇ̔ Ҭ Ὲ № Ȉ

̂A/CN.9/489̃̆ 40 Ȃ 

Ȑ2ȑ Ḡ ≠ ׆ ≠ ꜚ ↕ ᴋ ̆ ҍֲҍ ֲ ץ Ḡ ≠ Ȃ ѿ ԅ

ֲҌ Ḡ Ḡ ᴋץ Ȃ ᴪ ȇ̔ Ҭ Ὲ №

Ȉ̂ A/CN.9/489̃̆ 40 Ȃ 

学科前沿 
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ֲ ֲҌῬ Ḡ ᴋĿ̕ľṽ ̆ Ḡ ṽ ѿ ̆ᵖ

Ԋֲ ĿȂ ԍ ᵥ ᵖӥҬ ľ ԊֲĿ̆ ҉ ῒ

ԍṽ ҍ Ԋֲ̆ ᶏῒ Ḡ Ԋֲ
Ȑ3ȑ̆ ᵖӥ ԍῒז

Ḡ ≠Ȃ
Ȑ4ȑ Ḡ Ԋֲ ṽ ֲ Ḡֲ ̆ Ҍ ԍṽⱵֲ̆

҈ֲȂ Ҋ̆Ḡ ֲȁ Ḡ ѿ Ԋֲ̂Ҋ Ḡֲ̃ ץ

ҹ Ḡ ≠ ̆ ҹ ᵖҌ ԍֽ ṽ ֲ Ḡ ᴋ

ṽ ҍ Ȃ Ḡֲҍṽ ֲ ᴋᵥץ └ Ḡ ≠ ≢ ҹ

ҍ Ȃ
Ȑ5ȑ 

ȇ ῖȈ ╠ ̆ ҍ ̆ ԍ

̆ ҍ ᴇṿ̆ ԇῒ Ḡ ≠ ꜚ ↕ ⱬȂ

ᵖ ԍ Ԋֲҹᵥ ҍ ̆ῒ Ṣ Ḡᵥ ΐᵣ≠ ̆ ≠ ҉

ΐ ץ̆ ῏ԍ ҉ ҍ └̆ Ḡ ≠ ҍҺṽ ̆

╠ ӎᾟ№ Ȃ ԍ ̆ ᾢ № ҍ ȁ

ῒ ᴇ̆ Ṣ ҉ ⱬѿᵣ ҍ ᵣ

ҍ ⱬ Ȃ 

二、我国法的现状及其评价 

（一）立法史略 

ҕ ᵣ ̆ Ḡ ≠ ׆ ≠ ҹ ṽ ҍ ̆

ғҌᾛ Ԋֲ Ḡ ≠ Ȃ
Ȑ6ȑ ῒ ԍ ҉ Ḡ ≠

└̆ Ӈ Ḡ ≠ Һṽ №≢ ԍҌ ≠ֲ̆ ң ᶏ Ḡ ≠Ȃ

ȇ Ὲ Ȉ 10 2 ԅ ҉ Ḡ ≠ └
Ȑ7ȑ̆

ץ Ḡ ҍֲҍṽⱵֲ ԇ Ḡ ῒֲזӊ ᴋᵥ └ Ḡ ≠ Ҍᶏ

                                                        
Ȑ3ȑ Һ ȇ̔Ҭ ֲ ῍ ӈȈ̆ ₮ 2007 ̆ 420 ̕ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈ

Ȉ̂ ҉Ύ̃̆ Ҭ Һ └₮ 2020 ̆ 617 ̕ ȇ̔ ῖ Ḡ└ ῒ ҍ Ȉ̂ ҉Ύ̃̆ Ҭ

└₮ 2021 ̆ 666 Ȃ 

Ȑ4ȑ ֲ Ԋ ∞ ԋ Һ ȇ̔ ֲ ῖ Ḡ└ ҍ Ȉ̆ ֲ ₮ 2021 ̆ 224

̕ ȇ̔ Ḡ׆ ῒ Ȉ̆ ȇ қ ̂ ᴪ Ȉ̃2022 6 ̆ 156 Ȃ 

Ȑ5ȑ ԍ Ḡ ≠ ꜚ ̆ Һṽ ҍȂ׆ ҩ ӈ҉ ̆ ῒ ҹľ Ḡ ≠

Ŀ ҹ‰ ̆ᵖ ȇ̂ ῖȈ 696 2 ̃ Ԋֲ ̆ ῒ ҹľ

ҍ ĿȂ 

Ȑ6ȑ ῖ ȁ ȇ̔ ↕ȁ ӈҍ ↕̔ ῖ Ȉ̆ ̆

₮ 2014 ̆ 921 O̕le Lando, Eric Clive, André Prüm & Reinhard Zimmermann eds., Principles of European Contract Law, Part 

III, Kluwer Law International, 2003, p. 99. 

Ȑ7ȑ ᴪҺ ȇ̔ Ὲ Ȉ̆ 2004 ̆ 27 ̆https://uncitral.un.org/sites/ 

uncitral.un.org/files/media-documents/uncitral/zh/ctc-assignment-convention-c.pdfȂ 
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Ḡ ≠ ҍ Ȃ
Ȑ8ȑ 

ȇ ῖȈ ҉ ҉ Ạ ̆ ҉ Ḡ ≠

└̆ 696 2 ľḠ ֲҍṽ ֲ ṽ ̆ṽ ֲ Ḡ ֲӥ

ṽ ̆Ḡ ֲ ֲҌῬ Ḡ ᴋĿȂ ץ ⌠ 1995 ȇҬ ֲ ῍

Ḡ Ȉ̂ ̆Ҋ ȇ Ḡ Ȉ̃ 22 2 ̆ ľḠ ̆ ĿȂ

ᶛ ̆Ḡ ֲҍṽ ֲ ץ Ḡ Ҭ ľ Ḡ ̆ṽ ֲᶭ Һṽ ҈ֲ̆

Ḡ ֲҌῬ Ḡ ᴋĿȂ
Ȑ9ȑ ԍṽ ֲ ҍṽ ᴪ֟ ᵥ ῃ̆ ֲ

ᴪ └ ᵬ ᴪ ȇҬ ֲ ῍ Ḡ ӈȈ ԅ ҈ֲ

ⱬ̆ ῒ ҹḠ ֲ ᴋᾧ Ȃ
Ȑ10ȑȇ ֲ ῏ԍ ȅҬ ֲ ῍

Ḡ Ȇ Ȉ̂ Ȑ2000ȑ44 ̆ ̆Ҋ ȇ Ḡ Ȉ̃ 28 ᵖӥ

ȇ Ḡ Ȉ 22 2 ↕̆ ѿ ԅľḠ Ŀ ΐᵣ ̆ ľḠ

ֲ ҍṽץ ֲԊᾢ ֽ ṽ ֲ Ḡ ᴋ ṽ ĿȂ ԍḠ ṽ

└̆2007 ȇҬ ֲ ῍ Ȉ̂ ̆Ҋ ȇ Ȉ̃ 192

2 ľ̆ṽ ̆ Ḡ ṽ ѿ ̆ᵖ Ԋֲ

ĿȂ ῃ ֲ ᴪ └ ᵬ ᴪ ̆ ľ Ԋֲ Ŀ ץ ľ ҈ֲ

Ғҹ ṽ ֲ ̆ ҈ֲҍṽ ֲ ̆ Ḡṽ ῒ ̆

ṽ ĿȂ
Ȑ11ȑ2020 ȇ ῖȈ 696 2 Ȑ12ȑ Ḡ Ԋֲ

ҹ ṽ ҍ ̆ᵖῒ ̕ ȇ ῖȈ 407 2 ↕

ῃ ԅȇ Ȉ 192 2 Ȃ ȇ ῖȈ 696 2 407

2 ӊ ̆ ץ Ԋ ѿ ̆ Ḡ ≠

└҉ Ԋֲ ̆ ԇ ҍ Ḡ ≠ ⱬ̆ ᾧ Ḡ

ֲ ֲ Ḡ ᴋȂ 

（二）理论学说 

1.  ⱳ  

ԍ Ḡֲҹᵥҍṽ ֲ ҍ ̆ῒ Ḡᵥ ≠ ̆ Ԋֲ

Ȃ ᴋ ֲ ῑ ҹ ľ̔Ḡ ֲ ֽ ṽ

                                                        
Ȑ8ȑ ᴪ ȇ̔ ̵ ̷̵ Ҭ ̷ Ὲ Ȉ̂ A/CN.9/470̃̆ 31 Ȃ 

Ȑ9ȑ Һ ȇ̔Ҭ ֲ ῍ Ḡ ӈȈ̆ ₮ 1995 ̆ 30 Ȃ 

Ȑ10ȑ Һ ȇ̔Ҭ ֲ ῍ Ḡ ӈȈ̆ ₮ 1995 ̆ 30 ̕ ḍ ȇ̔ Ḡ ῒ ҍ

Ȉ̆ ₮ 2001 ̆ 130 Ȃ 

Ȑ11ȑ Һ ȇ̔Ҭ ֲ ῍ ӈȈ̆ ₮ 2007 ̆ 420 Ȃ 

Ȑ12ȑ ҉̆ Ḡ ≠ ȇ̂ ῖȈ 696 2 ̃ ҹľҒ ԍṽ ֲ Ŀ ≠ ȇ̂ ῖȈ

547 1 Ȃ̃ ȇ̔ Ȉ̂ 4 ̃̆ ֤ ₮ 2021 ̆ 229ȁ267 Ȃᵖ ѿ

Ȃ ≠ ȇ̔ ↕Ȉ̆ ֤ ₮ 2022 ̆ 376 Ȃ 
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ֲ Ḡ ᴋ ṽ ̆ ԅḠ ֲֽ ҍ ṽ ֲӊ Ḡ῏ ̆

ԇץ ȂĿ
Ȑ13ȑ ̆ ױ ԅץ ⌠ ҍ ΐⱳ

̆ ҍ ΐ Ḡ ≠ Ḡ῏ ⱳ Ȃΐᵣ ̆ Ḡֲ Ṣץ

ҍ Ḡ ≠ ṽ ֲӊҊ̆ᶏῒҌ Һṽ ҍ ꜚ ׆̆

Ḡ῏ Ȃ ҍֲ ҍ Һṽ ҍ ҈ֲ̆↕֟ Һṽ ҍ Ḡ ≠№

≢ ԍ ҈ֲҍ ҍֲ Ȃ Ḡ ׆≠ ̆ ҈ֲ ׆ ḠֲҺ Ḡ ᴋ

Ȃ 

Ҋ̆ ҍ ᵬҹѿ ΐ ҹץ Ḡֲ Ḡ῏ ᶫ

҉ Ȃᵖ ԍ̆ ῃḠ ḠֲṢ ҍ Ḡ῏

≠ Ȃ ῏ Ḡֲ Ḡ ≠ ꜚ ⌠Ҍ≠ ᴇṿ∞ ̆ ῏ Ȃ

ṽ ҍҬֽ ṽ ֲ ̆ ֲ ף ҍֲ ᵝ ҹ ṽ ֲ̆ ṽⱵ

ֲ ȂṽⱵֲ ̆ Ḡֲ ≠ Ҍᴪ Һṽ ҍ ̆

ῒ Ḡ ᴋ ‗ԍṽⱵֲ ṽⱵҌ Ԋ Ȃ ҉Ӟ ҹ̆

ṽ ҍ Ҍᴪ Ḡֲ ≠ Ȃ
Ȑ14ȑ ḠֲҌᴪ ṽ ҍ ⌠ ̆

Ӈ ҹᵥ Ḡ ῒ Ḡ῏ ≠ ̙ ԍ ѿ ̆ ẁ ԍṢꜛ

↕ Һ̆ ҍ Ḡֲ ᵣ Ḡֲ Ȃ
Ȑ15ȑ Ḡֲ

ṿ ̆ᵖ Ҍ ץ ҍ ⱬ ᾟ№ ̆

ҹ ṽ ҍҬ ֟ № ҍ Ḡ ӊ ῏ Ȃ ῖ ̆ף ᾛ

Ḡֲ ҍ Ḡ ≠ ̆ Ӈ ᴪ╝ ̂ ̃ṽ ᵬҹ

ᴇṿȂ ҍȇ ῖȈ 545 2 ᶭ Ḇ ṽ ꜚ
Ȑ16ȑ

Ȃ 

2.  ⱬ  

Ҋ̆ Ḡֲҹ ῒҍ ṽ ֲӊ Ḡ῏ ̆ ץ Ḡ Ḡ

Ҭ ṽ ҍȂ ԍ ↕̆ᶭ ҍ ̆ ṽ ֲΐ

ⱬ ȇ̂ ῖȈ 465 Ȃ̃ᵖ ԍ ҍ ↕̆֟ └Һ

ṽ ҍץ Ḡ ≠ ̙ 
                                                        
Ȑ13ȑ ῑ ȇ̔Ҭ Ḡ└ ҍ Ḡ Ȉ̂ 5 ̃̆ Ҭ └₮ 2022 ̆ 180 Ȃ 

Ȑ14ȑ ↨ ȇ̔ ᾧ ṽⱵ Ȉ̆ Һ ȇ̔ Ӝֲ Ȉ̂ 2 ̃̆ ₮ ̂ ̃ Ὲ 2004 ̆ 62

̕ ↨ ȇ̔ Ȉ̆ Ҭ ֲ ₮ 2006 ̆ 51 ̕ ȇ̔Ḡ Ȉ̆ ₮ 2006 ̆ 356 ̕

ȇ̔ ῖ Ḡ└ ῒ ҍ Ȉ̂ ҉Ύ̃̆ Ҭ └₮ 2021 ̆ 208ȁ666 Ȃ 

Ȑ15ȑ ῑ ȇ̔Ҭ Ḡ└ ҍ Ḡ Ȉ̂ 5 ̃̆ Ҭ └₮ 2022 ̆ 179 − 180 ̕ ȇ̔Ҭ ῖ

Ҋ Ȉ̂ 2 ̃̆ Ҭ ֲ ₮ 2021 ̆ 416 Ȃ 

Ȑ16ȑ ԍ ṽ ΐ ᴇṿ ῒҍ ӊ ℗῏ ̆ ȇ ῖȈ ԅ ṽ ҍ ֲ

ⱬȂ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈ Ȉ̂ ҬΎ̃̆ Ҭ Һ └₮ 2020 ̆ 827 ̕ Һ ̔

ȇҬ ֲ ῍ ῖ Ȉ̂ ҬΎ̃̆ Ҭ ₮ 2020 ̆ 697 Ȃ 
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ԍҺṽ ҍ └̆ ҹ ҍ Ҍΐ Һṽ ҍ

ⱬ
Ȑ17ȑ̆ῒ ԍ Ḡֲ ṽ ֲ ҍҺṽ ≠Ȃ

Ȑ18ȑ ԍ Ḡֲҹᵥ Һ

ṽ №̆ ѿ Ȃ׆ ҉ ̆ ҍ Һṽ ҍ └̆

ᵖ ҉ ׅ ԍṽ ҹֽ̆ ץ ṽ ֲѿ ҌᵬҹӈⱵ̆ Ҍ Һṽ №

└Ȃ ҍ Һṽ ҍ ҹׅ ̆ ḠֲҌ ֲҺ ҍ

Ԋ Һṽ ҍ Ȃ ҍ ṽ ֲ ̆ Ḡֲ ץ

ῒҺ ᴋȂ
Ȑ19ȑ ̆ ԍ Ḡ ≠ └̆ ԅ ↕̆

ᶏῒ ֲ֟ ⱬ ȇ̂ ῖȈ 696 2 407 2 Ȃ̃ΐᵣ ̆

ṽ ֲ ҍ ҍҺṽ ̆ Ḡֲ ץ ҍ ҹ ̆ ֲҺ

Ḡ ≠ ̆ Ḡ ≠ ֲ ῒҺ Ḡ ᴋȂ ҉̆

Ӟ ҹ ҍ ΐ ᾧ Ḡֲ Ḡ ᴋ ⱳ Ȃ
Ȑ20ȑ 

ҍ ꜛԍ Ḡֲ Ḡ῏ ̆ᵖ ѿ ҉ ԅṽ ֜

Ȃ ҹ ṽ ҍҬ̆ ֲᶭ ᴇṿ ԍ Ḡ ≠ ֽ ԍҺṽ

Ȃ
Ȑ21ȑ ̆ Ḇ ṽ ꜚ Ҋ̆ └ ҍ ⱬ̆

ԅץҊң ̔ῒѿ̆ ҍ Ȃ ץ ԍ Ḡֲ

₮ԅ ̆ ҉Һ ҍ ⱬȂ
Ȑ22ȑ ԍ ̆

ҍ ֽ Ḡֲҍṽ ֲӊ ̆Ҍΐ Ḡ ≠ ꜚ ⱬ̆ᵖ Ḡֲ ץ

ҍҺṽ ҍֲҺ ᴋȂ׆ ӊ̆ ץ ῒ

ȇ Ὲ Ȉ ꜚ ̆p Ӟ ⌠

ֽ ṽ ԅ ҉ Ḡ ≠ └Ȃῒԋ̆ ҍ ⱬ

№ Ȃ ҉Һ ҍ Ҍ ̂ ̃ ֲȂ
Ȑ23ȑ ԍ ̆

ҍ ↕̆֟ ֲ ⱬ̆ ‗ԍ ֲ Һ Ȃ

ѿ№ ῀ ץ ѿ ҉ ҍ ṽ ꜚ Ҍ≠ ̆ᵖ

                                                        
Ȑ17ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈ Ȉ̂ ҬΎ̃̆ Ҭ Һ └₮ 2020 ̆ 1047 ̕ ῑ ȇ̔Ҭ

Ḡ└ ҍ Ḡ Ȉ̂ 5 ̃̆ Ҭ └₮ 2022 ̆ 180 Ȃ 

Ȑ18ȑ ȇ̔ ῖ Ḡ└ ῒ ҍ Ȉ̂ ҉Ύ̃̆ Ҭ └₮ 2021 ̆ 210 ̕ ᾣ ȇ̔

ֲ ȅ῏ԍ ȇҬ ֲ ῍ Ḡ Ȉ Ȇ ҍ Ȉ̆ ֲ ₮ 2000 ̆ 134  ҊȂץ

Ȑ19ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈ Ȉ̂ ҬΎ̃̆ Ҭ Һ └₮ 2020 ̆ 1047 Ȃ 

Ȑ20ȑ ῑ ȇ̔Ҭ Ḡ└ ҍ Ḡ Ȉ̂ 5 ̃̆ Ҭ └₮ 2022 ̆ 180 Ȃ 

Ȑ21ȑ ᴪ ȇ̔ ̵ ̷̵ Ҭ ̷ Ὲ Ȉ̂ A/CN.9/470̃̆ 31 ̕

ᴪ ȇ̔ Ὲ ̂ ѿ № Ȉ̃̂ A/CN.9/WG.II/WP.105̃̆ 21 Ȃ 

Ȑ22ȑ ȇ̔ ṽ ҍ ҍṽⱵֲḠ ↕Ȉ̆ ȇҬ Ȉ2003 1 ̆ 24 ̕ Ꞌאל ȇ̔ṽ ҍ└ Ȉ̆

₮ 2013 ̆ 99 Ȃ 

Ȑ23ȑ ԍ ҉ Ḡ ṽ └̆ Һ ҍ Ҍ ̂ ̃ ҈ֲ̆ ԍ Ḡ

└̆ ῀ ֲҺ № Ȃ ȇ̔ ῖ Ḡ└ ῒ ҍ Ȉ̂ ҉Ύ̃̆ Ҭ └₮

2021 ̆ 210ȁ666 Ȃ 
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҉ׅ ҳ ̆ ֲҺ ∞ ץ̆ Ҍ ῤ Ȃ 

ҍ҉ ҍ ⱬ └ Ҍ ȇ̆ ֲ ῏ԍ

Ҍ ṽ ᴆ ᵬ ᴪ Ȉ̂ Ȑ2009ȑ19 ̃ 3 2 4 Ҍ

ṽ Ҭ ԅ ҍ ⱬ̆ ľ Ḡ Ҭ῏ԍ Ḡֲ

Һṽ ̆ Һṽ Ḡ ≠ ⱬĿȂ ҍ ľ Һṽ

Ḡ ≠ ⱬĿ̆ ҍ Ҍΐ Һṽ ⱬ Ӟ̆Ҍ

Ḡ ≠ Ȃ ↨ Ṣ ҍ ⱬ └ ↕ Һ̆ ȁ

∞ ṽ ҍҬ Ӟ̆ Ԋֲ └Ȃ
Ȑ24ȑ

’Ҋ̆ ҍ ↕҉Ҍΐ Ḡ ≠ ⱬ̆ Ḡֲׅ ֲ Ḡ

ᴋ̆ Ḡֲ ṽ ҍ ⌠ Ȃ ̆ ֲ ⱬ └

↕ ̆ῒ ԍḠ Ҍ ṽ ᵬ ≠ Ȃ ҉̆ ѿ ṽ ҍ

≢ Ḡ ֜ Ҭ̆Ӟ Ḇ ṽ ꜚ Ȃ ȇ ῖȈ ṽ ꜚ

ṽ Ӟ ԅ ̂Һ̃ṽ ҍ ⱬȂ
Ȑ25ȑ ῖ ԍ῏̆ף ҉

≠ └̆ Ḡ ≠ ҍҺṽ ץ̆ ҉ ⱬ └

↕҉ ҹѿ ↕̆ ѿ Ȃ 

（三）裁判规则 

Ҭ̆Ҍӎ Ḡֲҍṽ ֲ Ḡ Ḡ Ҭ ̆ Ḡ ṽ

Ḡ Ҍ Һṽ ҍ ᶛȂ
Ȑ26ȑ Ԋֲ ץ ľֽ ṽ

ֲ Ḡ ᴋĿ̆ Ӟ ץ ľ ṽ ҍĿȂᵖ ΐᵣ ̆ῒ Ḡ

≠̆ᶏῒҌ Һṽ ҍ ׆̆ ᾧ ῒ ֲ Ḡ ᴋȂ Ҭ ľֽ

ṽ ֲ Ḡ ᴋĿ ≢ ̆ ң Ԉ Ȃ 

Ҭ ֲ ҉ ľ ṽ ֲĿ ᶫԅ ∞ ̆ ľ

ѿ Ҍ ӊ ̆ ץ ֲҹѿ Ԋֲ ҍֲ ᴍ ῏̆ ץ

ҹ ֲȁῒז ̆ ѿ ᶭ ֟ ĿȂ
Ȑ27ȑ ľҌ ӊ Ŀ̆

≠ ԍ Ԋֲ̆Ҍ ҍ ῒֲזȂ ҉ ≠ ԍ Ԋ

ֲ ̆ ≠ ȁ Ԋֲ ᶭ Ҍ ҍȂ Ḡ ≠ ̆

Ԋֲ ץ ľֽץ ṽ ֲ Ḡ ᴋĿҹ ̆ Ḡ ≠

                                                        
Ȑ24ȑ ↨ ȇ̔ Ȉ̆ Ҭ ֲ ₮ 2005 ̆ 55 Ȃҍ ̆   Һ ᴆ̆ῒ

ԍ Ҍ ṽ Ҍΐ ̆ ḠֲҍҺṽ ֲӊ ҍ ̆ ⱬȂ ≠ Һ ȇ̔Ҭ

ῖ ̂ԋ Ȉ̃̆ ֲ ₮ 2021 ̆ 937 − 938 ̵   Ȃ̷ 

Ȑ25ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈ Ȉ̂ ҬΎ̃̆ Ҭ Һ └₮ 2020 ̆ 825 ̕ ȇ̔

Ҋṽ ҍҬṽⱵֲ Ȉ̆ ȇ ᴪ ╠ Ȉ2021 5 ̆ 80 Ȃ 

Ȑ26ȑ ȉἁ └ ɁַײⱬȾ Ȭɞ ̂5 Ȋ̃ 72 4 ̂2021 ̃156 − 159 Ȃ 

Ȑ27ȑ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2001̃ ∆ 117 Ȃ 
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ҍֲӊҊ̆ᶏῒҌ Һṽ ҍ Ȃ ҍֲ ≢ ̆ Һṽ ҍ ҈ֲ̆

ӇҺṽ ꜚҌᴪ Ḡ ≠ ̆ Ḡ ≠ Ḡֲҍ ҍֲӊ Ȃ 

ᴋᵥѿҩ ῏ Һᵣ ץ ̆ Ḡ ӞҌᶛ ̆ᵖ ľ Ŀҍ

Ḡֲᾧ ľ Ŀ ῤ ҉ Ȃ ∞ ⱵҬ̆₮ ԅ Ḡֲ Ḡ ҬΏ

ľ ṽ ֲĿ Ḡ ᴋ ṽ ֲ ԍľ ṽ ֲĿ ẁ Ȃᶛ ̆ Ҭ

ֲ ľḠץ ֲ ҍ Ὲ Ḡ₱ҬΏ Ὲ ễ Ḡ

ᴋĿҹ ̆ ľ Ὲ ԍ ṽ ֲĿ̆ ҹľ ṽ ҹ Ҍ ⱬ̆

ҌῬ Ḡ ᴋĿȂ
Ȑ28ȑҍ ̆ Ḡֲ ῒ ᶫ Ḡ ̆ ҹľṢ

Ŀ ᶫ Ḡ̆ ֲ ↕ẁ ԍ Ԋֲӊ ľֽ ṽ ֲ

Ḡ ᴋĿ ≢ Ȃ
Ȑ29ȑ ᶏ ̂ ̃Һṽ ҍ̆ Ḡֲׅ Ḡ ῤ

ֲ Ḡ ᴋȂ Ḡ ғҌ ̆ Ḡֲ Ҭ Ḡ ץ ľҌ

ӊ ĿȂ ҹᴋᵥѿҩ ῏ Һᵣ ̆ ᶏ Ḡֲ Ḡ Ҭ ῒ ᶫ

Ḡ ̂ ṽ ֲ̃̆ Ҍ Ḡֲΐ ֽ ṽ ֲ ᶫ Ḡ Ȃ
Ȑ30ȑ 

Ԋֲ ҍ ̆ ↕ẁ ԍ ҍ

ⱬȂᶛ ̆ Ҭ ֲ ҹ ľ̔ ṽ ҹ Ҍ ⱬ̆

ҌῬ Ḡ ᴋȂĿ
Ȑ31ȑ ľ ṽ ҹĿҬ ṽ Ḡ ṽ ̆ Ҍ Һṽ Ȃ ҹ

Ḡֲ Һṽ Ԋֲ̆ ҍ ▫ Һṽ ΐ ҍ
Ȑ32ȑ └

Һṽ ҍȂ Ḡֲ ҍֲ Ҍץ ҍҺṽ ӈⱵȂ ᶏ ҍֲ ҍ

ҍҺṽ ̆ ӞҌᴪ Һṽ ꜚ̆ᵖ ץ Ḡ ≠ Ȃ ӊ̆

ҍ ԍҺṽ ҍ ⱬ̆ᵖ ԍ Ḡ ≠ ↕ Ȃҍ ̆

ѿ֓ Ӟ └ ҍ ⱬȂ Ԋֲ ľ Ḡ₱ Ҋ ᴋᵥ ≠ȁ≠

Ҍ ҍ Ŀ ᶛҬ̆ ֲ Ԋֲ ѿ ҹ

ҍ ̆ Ԋֲ ҹ Ḡ₱Ҋ ≠ ҍ̆ Ḡ ṽ Ҍ ҍ̆

Ḡ ṽ Һṽ ҍȂ
Ȑ33ȑ ̆ ֲ ȇ ֲ ῏ԍ

Ҍ ṽ ᴆ ᵬ ᴪ Ȉ 3 2 4 └ ҍ

ⱬ̆ ԍ ҙ ҈ֲ ҍ ṽ ̆ ҹ Ḡ

                                                        
Ȑ28ȑ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 01 8074 28
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Ҭ῏ԍ ҍҺṽ ̆ Һṽ Ḡ ≠ ҍ ⱬȂ
Ȑ34ȑ ∞ ↕ №

̆ ץ ῒ ᴇṿ∞ ̆ Ԋֲ Ҍ ԇ ҍ

ⱬ ᾟ№ ̆ ῒ Ԋֲӊ ⱬӞ Ԋֲ Ȃ 

三、禁止让与特约效力论的重构 

（一）制度衔接 

Ḡֲҍṽ ֲ ԍȇ ῖȈ 696 2 407 2 ӊ ̆ ҍ

ԍ̆ Ḡֲ Ḡ ᴋ Ȃ
Ȑ35ȑ 696 2 407 2 ȇ̆

ῖȈ 696 1 Ȑ36ȑ Ӟ ԍḠ Ḡֲ ≠ ̆ № ң ῏ Ȃ

̆ ҍ ῒ Ḡ῏ ӊⱳ ṽ ҍ Ḡֲ ⱬ
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Ḡ ᴋ׆ῒ ḠṽⱵ̂Ḡ ṽⱵ̃Ҭ ₮ Ȃ ḠֲҀ Ḡ ᴋ

ṽ ҍ ̆ ҍֲ ҹ ֲҘȂҹ Ḡ῏ ̆ ḠֲҀ ҍץ ҍֲ

ҍ Ȃ ҍֲ ҍ ҍҺṽ ̆ Ӈ Ḡ ≠ҍҺṽ

№≢ ԍ ҍֲ ҍ ֲҘ ̆ ҍ Ԋֲ ȁҘҍ ḠֲҀ ῏ ҉̆Һṽ

ֲҘ̆ Ḡ ≠ ҍ ԍ ҍֲ Ȃ ֲ ₮

Ḡ ᴋ ̆ Ḡֲ ץ Ḡ ≠ ҹ ̆ԇץ Ȃ
Ȑ41ȑ ӊ̆ ҍ

ԍṽ ҍ ḠֲҀ ⱬ ץ ῒ Ḡ ᴋ ⱳ ̆ ץ Ḡ

ֲ ֲ Ḡ ᴋ Ȃ
Ȑ42ȑ 

（二）利益分析 

ҍ ↕ ֲ֟ ⱬ̆῏ ԍῒ Ḡ

Ḡ ᴋ ≠ ΐ ҉ Ȃ ҉̆ ҹṽ ҍҌᴪ

Ḡֲ֟ ̆ ԍ Ԋֲ ̂ Ḡ῏ ̃ ҍ

ⱬ̆ᵖ Ḡ ᴋ ≠ ΐᵣῤ Ȃ Ḡ ᴋ

ᴪ Ḡֲ֟ ᵥ Ҍ≠ Ҋ
Ȑ43ȑ̆ ľ ≠ Ŀ ΐᵣῤ Ȃ 
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ֲ Ḡ ᴋȂ̂ 4̃ Ḡ ṽ Һṽ ̆ ḠḠ ֲ ῒץ ҍֲ ṽ

ῤҍḠ ṽ Ȃ ṽ ҍҬ Ḡ ≠ ԅḠ ṽ ҍ ṽ ӊ

ԑ ῏ ̆Ḡ ֲ ׆ ȇ ῖȈ 568 ῏ԍ ≢ ңṽ Ȃ

̆ Ḡ ṽ ҍ ṽ Ҍ ԍ ѿ ֟ ̆ ṽ ֟ ԍṽ ҍ

ῒ ễ ԍḠ ṽ ̆Ḡ ֲӞ ׆ ȇ ῖȈ 549 ῏ԍṽ ҍҬ

≢ Һ ңṽ Ȃ 

ṽ ҍ ῒ Ḡ ≠ Ҍᴪ Ḡֲ Ḡ ᴋ ֟
Ȑ44ȑ̆

ᵖ Ḡֲ ᵝ Ḡ ≠ ╠ ѿ Ȃ Ḡֲҹ ᾧ ᵝ

ṽ ҍ ῒ Ḡ ≠ ̆ ҍץ ṽ ֲ ҍ Ȃ Ḡ

Ҭ₮ ṽ ҍ ̆ Ḡֲ ҍ ҉ ≠ ̂ ≠ ̃ҍ

ҍֲ № ֟ ≠ ῏ Ḃ ₮ Ȃ ѿ ̆ ҍ

Һṽ ӊ ⱬ̆ᵖ Ҍ ῒҌᴪ ҍֲ ≠ № ֟ Ȃΐᵣ

̆ ҈ֲ ԍ ҹ Һṽ ̆ ҈ֲ ῏ Ҍֽ ԍҺṽ ̆

Һṽ Ȃ Һṽ Һ ̔ѿ ṽⱵֲ ҩֲḤ ̕ԋ

Һṽ ӊ҉ Ḡ̕҈ Ḡ Ҭ ҍ Ȃ ҍ ̆

ᶏ ҈ֲ₮ԍ ṽ Ҍ ᵞ ᴇ ̆ ҍֲ

ⱴ̆Ӟᴪ ᵞ ҍֲ ֟ ⱬȂ ף ֜ ᴪ̆ ᵥ ֜

̆ ṽ ⱬ̆ Ḡṽ Ԋ ᴋⱵȂ
Ȑ45ȑ ҹ ԅң └ ̔

ѿ ṽ Ḡ ̕ ѿ Ḡ Ȃ
Ȑ46ȑ ṽ ̆ ң Ḡ ԅṽ

ⱬ̆⁞ ԅ֜ ̆ ץ Ḡṽ Ȃ
Ȑ47ȑᵖ ṽ ׅ̆ ҳ ᵥ Ḡ

ṽ Ȃ ҹ Ҋ ҍ ΐ Ḡ ≠ ⱳ ̆ ҈

ֲ ԍ ҹ Һṽ ▫ Ḡ ≠ ṽ ̆ῒ ῃ ‗ԍṽⱵֲ ҩֲḤ

Ȃ ᵥ ṽ ḠҺṽ
Ȑ48ȑ̆ Ҍ Ҍ ҍ Ȃ 

（三）效力模式 

1.  ҉  ל
Ҋ̆ ҍ ΐ Ḡ ≠ ⱳ ̆ Һṽ

                                                        
Ȑ44ȑ Ḡ Ḡֲ ԍ ṽⱵֲ Ḥᴋ ̆ ṽⱵֲ ̆ῒ Ḡ ᴋ ≠ Ҍᴪ

Ȃ ῑ ȇ̔Ҭ Ḡ└ ҍ Ḡ Ȉ̂ 5 ̃̆ Ҭ └₮ 2022 ̆ 179 Ȃ 
Ȑ45ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ Ȉ̆ Ҭ └₮ 2020 ̆ 600 Ȃ 
Ȑ46ȑ ṽ Ḡ Ḡ ̆ Ḡ Һ ȁ ȁ Ḡ Ȃ Һ ȇ̔Ҭ ֲ ῍

ῖ Ȉ̆ Ҭ └₮ 2020 ̆ 600 Ȃ 
Ȑ47ȑ ṽ ̆ ṽ ̆ Ḡṽ ̆ Ḡ└ ╠ץֽ ҹ

Ȃ Һ ȇ̔Ҭ ֲ ῍ ῖ Ȉ̆ Ҭ └₮ 2020 ̆
� Ò 47�Ó
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̆ ҍֲ ≠ № Ȃ ᵥ ṽ ≠ ҍ ֟ №

≠ ̆ ḠҺṽ ṽף Ȃ ᶛ ∞ᶛ ̆

ꜛԍ Ҍ ῍ ᴇṿ ̆ ᵬҹץ Ȃ 

ᵣ Ҭ̆ Ḡ ≠ ≠ ҹ ԍṽ ҍӊҬ̆

ғҌ Ȃ ȇ ↕Ȉ̂ PECL̃ 11̔201 1 2 ľ̔ṽ

ҍ ̆ ḠῒṽⱵ ׆ ≠ ֲȂĿ
Ȑ49ȑ ԍ Ԋֲҹᵥ ҍ

Ḡ ≠ ̆ῒ ԍ Ḡ ҍֲ ֲ ץ ľ ḠĿ └ Ȃ
Ȑ50ȑ

ᴪ ȇ Ὲ Ȉ̂ 2001 ̃Ӟ ҉ ԅ

Ḡ ≠ ꜚ ↕̆ ľ ֲ ̆ᵬҹ ט Ḡ ̆ Ⱳ

Ȃ ≠ ≠ Ⱳ ̆

ֲ ӈⱵ ≠ ᴋᵥ ֲĿ̂ 10 1 Ȃ̃ҹ ҉ Ḡ ≠

└̆ 2 ԅ ҍ ⱬ̆ ľ ֲҍṽⱵֲ

ҍ ҍ ט Ḡ ≠ ῒֲזӊ ᴋᵥ ᴋᵥץ̆ └ ֲ

≠ ט Ḡ ≠̆ ט Ḡ ≠ׅ 1

ĿȂ ԍ Ԋֲ ̆ 3 ԅ ҍ ῤ

ⱬ̆ ľ Ҍ ֲ 2 ᴋᵥ ᴋᵥӈⱵ ễ ᴋ̆

ᵖ ѿ Ҍ ץֽ ҹ Ȃ Ԋ ֲֽ

Ҍ ᴋĿȂ 

ȇ Ὲ Ȉ 10 1ĺ3 № ̆Ҍ

ᴪ ҍ ԅľ ⱬ  + ῤ ⱬ Ŀ ⱬ Ȃ ѿ ⱬ

ѿ ̆ ῏ԍ ҉ ҍ └̆ Ḡ ≠̂ 10 ̃

̂ 9 ̃ ̆ῒ ԍ ֲ ᶭ ᴇṿ ԍ Ḡ ≠̆ Ҍ ԍ

Ȃ
Ȑ51ȑ ̆ ҉῏ԍ ҉ └ ₮ ↕̆

ҍ ⱬ Ȃל └ ⱬ ԅ ≠ ҍ ֟ №

≠ ̆ҹҺṽ ᶫԅ└ Ḡ ̆ ꜛԍ ᵬҹ ᴇṿ̆

ᵬҹץ ҍ ⱬ Ȃ 

                                                        
Ȑ49ȑ ҍ ῖ ѿ ̆ Ḡ ≠ Ҍ ѿҩ ҹȂ Hein Kötz, Rights of Third 

Parties: Third Party Beneficiaries and Assignment, Martinus Nijhoff, 1992, p. 91. 

Ȑ50ȑ ῖ ȁ ȇ̔ ↕ȁ ӈҍ ↕̔ ῖ Ȉ̆ ̆

₮ 2014 ̆ 921 O̕le Lando, Eric Clive, André Prüm & Reinhard Zimmermann eds., Principles of European Contract Law, Part 

III, Kluwer Law International, 2003, p. 99. 

Ȑ51ȑ ᴪ ȇ̔ Ὲ ̂ ѿ № Ȉ̃̂ A/CN.9/WG.II/WP.105̃
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2.  ⱬ ѿᵣ  

҉ ̆ ȇ ῖȈ 696 2 407 ҹ Ḡֲҍṽ ֲ ҹ

Ḡ ≠ ᶫԅ ̆ ғᵬҹ ↕ ᶛ ̆ ԅ ҍ

ⱬȂ ԍ Ḡֲҍṽ ֲ ̂ Ḡ ≠̃ ҍ ̆ ҹ

҉ ṽⱵֲҍṽ ֲ ȇ ῖȈ 545 ӊ ̂Һṽ ̃ ҍ

ѿ ̆ ҍ ⱬ ҉ ⱬѿᵣ Ȃΐᵣ ̆ Ḡֲҍṽ

ֲ Ḡ Ҭ ṽ Ҍ ҍ ̆ ḠֲҌ ץ ҍ ֲ̆ ᶏ ֲ

ҹ ̆֞ Ȃ ̆ Ḡֲҍṽ ֲ Ḡ ṽ Ҍ ҍ ̆ ḠֲҌ ץ

ҍ ֲȂ ԍҹᵥ ң ҍ ⱬ ̆

ҍṽ ΐᵣ Ȃ 

ԍ ṽ ̆ Ḇ ṽ ꜚ Ȃ
Ȑ52ȑ ԍľ ṽ

ҍ ṽⱵֲ ̆ ṽ ᴇṿ Ҭ ̆ῒҍ ӊ

῏ ҹ ℗Ŀ
Ȑ53ȑ̆ ȇ ῖȈ 545 2 2 Ԋֲ ֜ ҉

ṽ └̆ ↕̆ ԅ ҍ ⱬȂ Һ

ԍ Ḡ ṽ ̆ Ҍ ֜ Ҭ ҍ Ȃ
Ȑ54ȑῒ

Һ ̆Ḃ≠ ṽ ҍ̆ ᵞ֜ ̆ Ḡ ȁ ȁ ȁḠ ȁ

֟ ├ ֜ ̆ Ҍ ḠṽⱵֲ ṽ ץֲ ῒזᴋᵥֲ

Ȃט ȇ ῖȈ Ҋ̆ ҍ Ҍΐ ṽ ⱬ̆ ֲ

ṽ ѿҺṽ ̆ ׆ Һ ↕̂ 547 1 ̃ ҍҺṽ ῏ Ḡ

≠Ȃ ᾛ Ḡֲҍṽ ֲ ҍ Ḡ ≠ ̆ ҉ ԍ ṽ

ᵬҹ ᴇṿ̆ ҍ 545 2 2 ᶭ Ȃ ̆

ԍ ṽ ̆ῒ ҍҍḤ ӊ Ҍΐ Ȃ ṽ ̂Һṽ

̃ ̆ Ḡ ׆̂≠ ≠̃ ̆ ≠ ҍ ֟ № ≠

Ȃҹԅ ң ԑ‖ ≠ ӊ ѿ ̆ 545 2 1 ץ

ֲ Һ ҹ ‰ ҍ Ҍ ⱬ Ȃ
Ȑ55ȑ Ḡ ≠ └҉ Ӟ̆

                                                        
Ȑ52ȑ ׆ȇҬ ֲ ῍ ↕Ȉ̂ 1986 ̆ ̃⌠ȇҬ ֲ ῍ ῖȈ̂ 2020 ̃̆ ҈ ᵩ

₮Ḇ ṽ ꜚ Ȃל ȇ̔ṽ ꜚ ҍ ҍ ⱬ̔ ҍ Ȉ̆ ȇ Ȉ2019
5 ̆ 3 ҊȂץ ף ֜ ᴪ̆ṽ ҍ ֟ ѿ ΐ ֟ᴇṿ̆ῒ ꜚ Ḡ ԍḆ

ΐ ӈȂ Һ ȇ̔Ҭ ֲ ῍ ῖ Ȉ̂ ҊΎ̃̆ Ҭ └₮ 2020 ̆ 284 Ȃ 
Ȑ53ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ Ȉ̂ ҊΎ̃̆ Ҭ └₮ 2020 ̆ 288 Ȃ 
Ȑ54ȑ ֲ Һ ᵥ̆ ֲ ṽ ̆ ғṽⱵֲҌ ֲҺ ҍ Ȃ Һ ̔

ȇҬ ֲ ῍ ῖ Ȉ̂ ҊΎ̃̆ Ҭ └₮ 2020 ̆ 288 Ȃ 

Ȑ55ȑ ԍ ṽ ᴇṿҌ ṽ ̆ ȇ ῖȈ 545 2 1 ľץ ṽ ҍ ̆Ҍ

ֲĿ Ḡ ṽ ᴇṿ̆ ῃ ҍ ⱬȂ Һ ȇ̔Ҭ ֲ ῍

ῖ Ȉ̂ ҊΎ̃̆ Ҭ └₮ 2020 ̆ 288 Ȃ 
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ѿ≠ ΐ̆ ҍ ↕֟ ֲ ⱬ̆

‗ԍ ֲ Һ Ȃ 

3.  ӈ 

̂1̃ ṽ  

Ḡֲҍṽ ֲ ȇ ῖȈ 696 2 407 ӊ ԍ Ḡ Ҭ

ṽ ҍ ̆ ḠֲҌ ץ ҍ ֲȂ ľ ḠֲҌ ץ ҍ

ֲĿ̆ ҍ ֽ Ԋֲΐ ⱬ̆ Ԋֲӊ ᴋᵥ

҈ֲ̂ ֲ̃Ҍΐ ⱬȂ ֲ ԍṽ ҍ ṽ ̆Ӟ ҍ ṽ

῏ Ḡ ≠̂ 547 1 Ȃ̃ ҍֲ ṽ ҍ Ḡֲ̆ Ӈ ṽ Ḡ

≠ ḠֲӞ ⱬ̂ 696 1 Ȃ̃ ṽⱵֲҌ ⌠ ṽⱵ Ḡ

Ԋֲ ̆ Ḡֲ ֲ Ḡ ᴋ̆ ғ ḠֲҌ ֲҺ ҍ

Ȃ 

ҹ ṽ ҍ ҉ ⱬ ᴇṿҍ ᴇṿᵣ Ҋץ

ңҩ ̔ѿ ׆ Һ ↕̆ ↕Ȃΐᵣ ̆ Ḡ ≠ ꜚ ṽ

ҍ ̆ ↕҉
Ȑ56ȑ ԊֲҌ ץ ҹ Ḡ ≠ Ȃ

↕ ҩ └ Ҭΐ ᵝ̆ῒ Ҭ Ҭֽ ѿҩᶛ ̆ ľ

ĿȂ ȇ ῖȈ 696 2 407 ῏ԍ ҍ ԍᶛ ̆

҉ ῒ ԍ ṽ Ȃ ԍ ṽ ̆ ҍ Ҍΐ Ḡ

≠ ⱳ Ȃԋ Ḡ ṽ ̆Ḇ ֜ Ȃ ֲ ῒ ԍṽ

ҍ ṽ Һ ‗ԍṽⱵֲ ҩֲḤ ̆ Ḡ ≠ Ạ ꜛԍ ṽ

ⱬ̆ Ḡ ṽ Ȃṽ ⱴל ᴪ ֲ ṽ

ᵀᴇ̆ ᵞ ҍֲ Ȃ ̆ Ḡֲҍṽ ֲ ȇ ῖȈ 696 2

407 ӊ ҍ ̆ ṽ ֲΐ ⱬ̂ 119 Ȃ̃ṽ ֲ ҍ

ҍ ṽ ҹ ̆ᵖ Ḡֲ ṽ ֲ ҹ ץ ֽ

ԍ ễ ễ ̆Ҍ ṽץֽ ֲ ҹ Ḡ Ȃ
Ȑ57ȑ 

̂2̃ ṽ  

Ḡֲҍṽ ֲ ṽ ҍ ̆ ḠֲҌ ץ ҍ

ֲȂΐᵣ ̆ ԍ ҹ ṽ ҈ֲҹ ̆ ḠֲҌ ҈ֲҺ

ҍ ғ̆ ῒ Ḡ ᴋȂ
Ȑ58ȑҍ ̆ ԍ ҹ ṽ

                                                        
Ȑ56ȑ Һ ȇ ῖȈ 421 696 2 Ȃ Һ ȇ̔Ҭ ֲ ῍ ῖ Ȉ̂ ҉

Ύ̃̆ Ҭ └₮ 2020 ̆ 294 Ȃ ԍ ̆ ҹ ҉ ľḠ ֲҍṽ ֲ ṽ ҍĿҬ ṽ

ԍ ṽ Ȃ 
Ȑ57ȑ ᴪ ȇ̔ ̵ ̷̵ Ҭ ̷ Ὲ Ȉ̂ A/CN.9/470̃̆ 30 Ȃ 

Ȑ58ȑ ṽ ֲҍ ṽ ֲ ≠ ̆ῒ ץ Ḡֲ Ḡ ᴋȂ 
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҈ֲҹ ̆ Ḡֲ ץ ҍ ҈ֲȂ ľ Ḡֲ ץ ҍ

ֲĿ̆ ҍ ץ ↕ ֟ ֲ ⱬȂ

҉ ̆ ↕ ҩ └ Ҭΐ ᵝ̆ ῒᶛ ֽ ԍľ

ĿȂ
Ȑ59ȑȇ ῖȈ 696 2 407 ԍ ↕ ᶛ ̆

ԅ Ḡֲ ֲҺ ҍ Ȃ
Ȑ60ȑ ֲ Ḡֲ Ḡ

ᴋ ̆ Ḡֲ ץ ֲҺ Ḡ ≠ ꜚ ҍ Ԋ ̆

Ḡ ≠ ᵬҹҺṽ ṽ ҍ ׆̆ ֲ Ḡ ᴋȂ 

҉ ̆ Ҋ̆ ҍ ԍ ṽ ΐ Ḡ῏ ̆

Ḡֲ ֲ Ḡ ᴋ ⱳ ̆ᵖ ԍ̆ Ḡֲ Ṣ ҍ

ᾧ Ḡ ᴋ̆ῒ ҍֲ Ḡ ᴋȂ ԍȇ Ḡ Ȉ 28 2

ȇ̆ ῖȈ 696 2 ֽ ľḠ ֲ ֲҌῬ Ḡ ᴋĿȂ

ѿ ⱴԅ ѿ Ҍ Ȃ ᾢ̆ ҍ Ԋֲҍ Ḡֲӊ ῏ ҉̆ ֲ ҹҺṽ

ṽ ֲ̆ ҍֲҌῬ Һṽ ṽ ֲȂ ӊ̆ ԍ ҍֲҍṽⱵֲ ṽ

῏ Һṽ ӊҺᵣ Ҧ Ȃ Ḡ ≠ Ḡֲ ֲҺ ҍ

Ԋ ҍֲӊҊ̆ᵖ Ḡ ׆≠ ̆ Ḡ ≠Ӟ ṽ ῏ Ҧ

ӈȂ ̆ Ḃ ṽⱵֲҌ ⌠ ṽⱵ Ԋֲ Ḡ

̆ ḠֲӞ ҍֲ Ḡ ᴋȂ ӊ̆ ҍ ᾧ Ḡֲӊ Ḡ

ᴋ ⱳ ̆ᵖ Ӟ ⌠ Ḡ ᴋ ᾧ ҍ ̆ Ḡ ׆≠

ᵬ ԍṽ ῏ Ҧ Ȃ 

四、结语 

׆ Һ ↕ ҉ ѿ ↕̆Һṽ ԍ ҹ ꜚ ̆ Ḡ ≠ ׆

≠ Һṽ ֲ̆ᵖ ׆ Һ ↕ ԅѿ └̂ 696 2 ȁ

407 2 Ȃ̃ Ḡֲ ᶭץ Ḡ Ҭ ῀ ҍ ῒ̆ ԍ

Ḡ ≠ ᾧ Ḡ ᴋȂ Ҋ̆ ҍ

↕̆ ֟ ҈ֲ ⱬ̆ ‗ԍ ҍṽ ץ̆ ֲ Һ Ȃ

̆῏ԍ ҍ ≠ └̆ Ḡ ≠ Һṽ ̆ ҍ

ⱬ ⱬѿᵣ Ȃ 

ҍ ṽ ҹ ṽ ̆ ҍ ֽ Ԋֲӊ ̆ ḠֲҌ ץ

                                                        
Ȑ59ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ Ȉ̂ ҉Ύ̃̆ Ҭ └₮ 2020 ̆ 19 Ȃ 

Ȑ60ȑ ԍ ⱬ Ԋֲ ̂ ⱬ̃̆ ҍ ↕҉Ҍ ҈ֲ̆ᵖᵬҹ ↕ ᶛ ̆

ᾛ ṽⱵֲ̂ Ḡֲ̃ ֲҺ ҍ Ḡץ̆ ῒ ≠ֲ ≠ Ȃ ᶃ ȋ ἁ ňȌ̂ Ḥ 2̆017

̃395 Ȃ 
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ֲ̆ ᶏ ֲҹ ̆֞ Ȃ ҍ ṽ ҹ ṽ ̆ ḠֲҌ

ץ ֲȂ ֲ ԍ ҹ ᵬҹҺṽ ṽ ̆Ӟ

ԍ Ḡ ≠̆ ץ Ḡֲ Ḡ ᴋ̕ᵖ ֲҹ ̆

ҍ ץ ↕ ֟ ֲ ⱬ̆ Ḡֲ ץ

ֲҺ Ḡ ≠ ҍ ׆̆ ֲ

Ḡ ᴋȂᵬҹ Ḡֲ ֲҺ ҍ ̆ Ḡ ≠ ҍֲӊҊ̆

ᵖ Ḡ ≠ ҍֲҦ ṽⱵֲ ṽ ӈȂ ҍֲ ₮ Ḡ ᴋ

̆ Ḡֲ ץ ῒҺ Ḡ ≠ Ԋ ̆ Ḡ ᴋȂ ̆ Ḡ ≠

ῒ └ Ҍ ԍṽ ̆ ṽ Ȃ

ҍ ⱬ ₮ ⱬѿᵣ ץ ԍṽ Ȃ 

 

The Effectiveness of Prohibiting Assignment of Claims in the  
Perspective of Guarantee Law 

YANG Ruihe 
 

Abstract: The purpose of including a non-assignment clause in a guarantee contract is to 

solidify the guarantee relationship and avoid adverse effects on the guarantor due to the assignment 

of the creditor’s rights. Whether a non-assignment clause can break through the principle of 

contractual relativity and create legal binding force on third parties depends on the type of rights 

subject to non-assignment and the subjective status of the assignee. When the rights subject to non- 

assignment are monetary, the non-assignment clause is only legally binding between the parties to 

the clause, and the guarantor is obligated to the assignee. When the rights subject to non- 

assignment are non-monetary, an analysis framework based on the subjective status of the assignee 

should be applied. The guarantor can assert the existence of the non-assignment clause against 

malicious third parties and refuse to assume guarantee responsibilities towards both the assignor 

and the assignee. 

Keywords: Guarantee Rights;  Prohibition Against Assignment;  Guarantee Responsibility; 

Type of Claim;  Subjective Status 
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