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分期付款股权转让合同解除制度之漏洞填补 
ĺĺ以最高人民法院第 67 号指导性案例为切入点 

* 

张平华  于  惠 
 

 

摘  要：《民法典》第 634 条在《合同法》第 167 条的基础上增加了催告要件，指导案

例 67 号可为探究立法者的用意提供独特的视角。对于《合同法》第 167 条能否类推适用于

分期付款股权转让合同解除的问题，指导案例 67 号给出的否定答案遭到学界的批评。从法

律漏洞填补的角度分析，分期付款股权转让合同解除问题与分期付款买卖合同解除问题在法

定评价的层次上具有类似性。但是由于类推适用《合同法》第 167 条不符合处理分期付款股

权转让合同解除问题应当具备的价值取向，因此不应类推适用。虽然指导案例 67 号的判决

结果是正确的，但是其说理不充分、观点不恰当的裁判理由体现出法官运用类推适用方法能

力的不足，并对其后的司法实践产生了不良影响。反思商事无名合同的立法现状和法律漏洞

填补的司法现状，《民法典》作出的努力值得肯定，未来应继续坚持在立法中重视商法的特

殊价值，并加强对于法官运用类推适用方法过程的监督和指导。 

关键词：分期付款合同解除；指导案例 67 号；《合同法》第 167 条；漏洞填补；类推适用 
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一、问题之提出 

ȇҬ ֲ ῍ ῖȈ̂ Ҋ ȇ ῖȈ̃ ѿ ľ ѿĿ ῖ̆ῒҬ

ԍȇҬ ֲ ῍ Ȉ̂ Ҋ ȇ Ȉ̆ ̃ ⱴ ľ ѿĿᵣᶛ ̆

№ ט ӯ ↕ ḱ ҹ ӊѿȂ ԍ№ ט ӯ ȇ̆ ῖȈ

634 ȇ Ȉ 167 ҉ ⱴԅỲ ᴆ̆ ҹᵥ ꜚ ѿ ̙ ѿ

֟ ᵥ ̙ ҉ Ҍֽ ȇ Ȉ 167 ᵬ ӈ№ ̆

ῒ Ҭ Ȃ ֲ ԍ 2016 9 19 67
                                                        

̵ᵬ ̷׃ ̆ ̆ қ ̕ԍ ̆ қ Ȃ 
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№ ט ̔ ӯ ҍѿ ӯ Ҍ ̆ ̆₮ ֲ ԍ Ḥ

ᾢ ֲ ῃט ᴇ ̆ ֜ ῃ Ҍ≠ Ȃ 

ᶛ 67 №̆ ט ԅ Ӟ̆ ⌠ԅ

Ȃ ȇ ῖȈ 467 ̂ ȇ Ȉ 124 ̃ ̆ ԅ ᶛ 67

ȇ Ȉ 167 ̆ ȇ Ȉ 94 ῏ԍ

Ȃ ᶛ 67 ╠ № ט 94

167 ’̆ ץ ῒ Ȃ Ҭ ∞ ӥ №ľץ ט Ŀľ Ŀ

ľ Ŀҹ ῏ ̆№≢ ץ 167 94 ҹ ᶭ ᶛ̆ ̔

ᶛ 67 ӊ╠̆ 167 № ט ᴆֽ 1 ᶛ̆ 167

ᴆ 94 ᴆ῍ 3ᶛ ԋ̆ ӊ ᶛҹ 1:3̕ ᶛ 67 ӊ ̆

2020 12 31 ̆ 167 № ט ᴆֽ 3ᶛ̆

167 ᴆ 94 ᴆ῍ 18ᶛ̆ԋ ӊ ᶛҹ 1:6Ȃ ̆

ᶛ 67 ᴆҬ ῒ Ⱳ ̆ҌῬ ȇ Ȉ

167 ̆ Ԋֲ ₮ ץ ҹᶭ ᶛ 67 Ҍ

Ȃ 

ԍ ᶛ 67 Һ Ҭԍ ῒ ∞ ∞ ↕ № ̆ Ҭ֟

ԅץҊ ̔ № ᶛ 67 Ạ ̆ ҆
Ȑ1ȑ̕ ҹ

Ҍ ԍ ≢ԍѿ ӯ ̆ ԍ ľᾢ֜ט ט Ŀ №

ט ̆
Ȑ2ȑȁ

Ȑ3ȑ̕ ₮ ľ ȇ Ȉ 167

Ŀ ̆ ȇ Ȉ 167 ҉ Ẓ ̆ᴑ ᶏῒ

Ḡ ӯ ֲ ̆
Ȑ4ȑȁ

Ȑ5ȑȂ ∞ ᶛ 67 ∞

∞ ↕̆ ױ ₮ԅ № ט ̆ᵖ ѿ

≢ҹ ̆ ῏ ᶛ 67 Ȃ 

ᵬҹ Ҭ ̆ᵖ Ҭ

ⱬ Ҍ Ȃᵬҹ Ԋ Ҭ ’Ҍ ̆ ׆

ᶛ 67 ∞ ȇ Ȉ 167 ѿᵣ ̆

ῒ ̆╩ ȇ ῖȈ 634 ḱ ץ̆ Ԋ

                                                        
Ȑ1ȑ ҆ ȇ̔ ∞ ҍ Ȉ̆ ȇҬ Ȉ2017 2 ̆ 256 Ȃ 

Ȑ2ȑ ȇ̔№ ט ∞ĺĺ ᶛ 67 ∞ ↕ Ȉ̆ ȇ Ȉ2017 4 ̆ 33 Ȃ 

Ȑ3ȑ ȇ̔ ᶛ ∞ Ҍ Ԋ ĺĺ ֲ ᶛ 67 ҍ Ȉ̆ ȇ ҍ Ȉ2017

10 ̆ 113 Ȃ 

Ȑ4ȑ ȇ̔№ ט ӯ ҍ ᶏ └ĺĺ׆ ֲ ᶛ 67 ℗῀Ȉ̆ ȇ Ȉ2017 4

̆ 158 Ȃ 

Ȑ5ȑ ȇ̔ȅ Ȇ 167 ӯ ӊ‰ ĺĺȅ ᶛȆ67 Ȉ̆ ȇ ף Ȉ2019 4 ̆ 196 Ȃ 
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ȁ ᶫ ̆ ҹ ҙ ᵣ ⱬ Ȃ 

二、股权转让合同制度中的法律漏洞 

（一）法律漏洞的发现 

̆ ᵣ Ҭ ⅞ Ҍ ӊ Ȃ
Ȑ6ȑ ѿҩꜚ

̆ ᾣ ԍԊ ӊ ̆ ∞

Ȃ ԍ ᶛ 67 Ҭ № ט ̆ ᵣ ̆ ׆ץ

₮ Ȃ ᵬҹѿҩ ₮ Ҭ̆

ԍ ȇ ῖȈ 467 ̂ ȇ Ȉ 124 ̃ Ȃ ԍ Ԋֲ

ᶭῒ ⇔└ ̆ Ҍ ῒ ⱬ̆ ҹῒ ᶫ ̆

₮ Ԋֲ Ȃȇ ῖȈ 467 ӊ ӈ ̆Ӟ ԅ

↕̆ ԅ ↕ ѿ ץ ̆ ץ

ῒז ᵌ Ȃ ᵬҹ ӊѿ̆ ҉ ↕Ȃ 

̆ ᵬ₮ ̆ Ȃȇ ῖȈ

646 ̂ ȇ Ȉ 174 ̃ ԅľӯ ↕‰ ԍῒז ễ Ŀ

↕Ȃῃ ֲ ᵬ₮ ̆ӯ ᵬҹ ῖ ễ ̆ ῏ Ҭ ễ

῍ ↕Ȃ ԍ ֓ ῍ץ ↕̆ҹ ᾧ ҌῬ ̆ ץ

ӯ ῏ ↕Ȃ
Ȑ7ȑ ԍ ԍ ễ 2̆020 ȇ ֲ

῏ԍ ӯ ᴆ Ȉ̂ Ҋ ȇӯ Ȉ̃ ԇ

̆ ≠ ץ ӯ ῏ Ȃ
Ȑ8ȑ

ҌῬ ̙ ̔ ᾢ ȇ̆ӯ

Ȉᶏ ԅľ ŀŀץ Ŀ ̆ҹ ⱵҬ ̆

ץ ‗ ̕ῒ ľ̆ Ŀ

ԍ ѿ ᵌᵖ Ҍ ῃ ̆ҍ ľ Ŀ ≢̆

῀ӯ ↕ ̕ ȇ̆ ῖȈ 646 ֽ ץ

↕ ΐᵣ ̆ ҩ Ҭ ץ ѿ ᵬҹ ∞ᶭ ׅ

ῤ ∞ Ȃ ԍ ѿ ̆ Ҭ ̆

ȇ ῖȈ 646 ҍȇӯ Ȉ ῏ Ҭ

                                                        
Ȑ6ȑ ȇ̔ ¥ Ȉ̆ ₮ 1988 ̆ 21  ҊȂץ

Ȑ7ȑ ῃ ֲ Ώ ȇ̔Ҭ ֲ ῍ ӈȈ̆ ֲ ₮ 1999 ̆ 272 Ȃ 

Ȑ8ȑȇ ֲ ῏ԍ ӯ ᴆ Ȉ̂ Ȑ2020ȑ17 ̃ 32 ԅḱ ╠ 45

ľ̔ ṽ ȁ ≠ ̆ᶭ ῒ ̕ ֲ̆ ץ ῖ

Έ ҂ Έ Έ ̆ ӯ ῏ Ȃ    ≠ ῒז ễ ӯ ῏

ֲ̆ ᾢ ῖ Έ Έ ̆Ῥ ӯ ῏ ȂĿ 
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̆ ׅ Ȃ 

׆ ̆ ᶭ ľ̆ Ҍ

Ẓ ҹ ∞ ᴋ ĿȂ
Ȑ9ȑ ̆ ῒ

∞ ץ̆ ᶭ Ȃ ᵬҹ ѿ ̆

ᵣ Ҭ ᴋᵥ ῒ ̆ Ȃ 

（二）法律漏洞的填补 

ȁ ҍ ᴪ ӊ ‗ ԅ Ȃ

ľ Ŀ ↕
Ȑ10ȑ̆ Ḃ ᵣ Ҭ ⌠ ̆ӞҌ

∞Ȃ ̆ ҹ ҙ ⱬ ‰Ȃ

№ҹ└ ῤ └ Ȃ└ ῤ

↕ᵣ ῤᶭ ҹ̆ ≠ԍᾟ№ ԍ└ Ҭᵣ ̆Ḡ ᵣ

̆ ̆ ᴨᾢԍ ҩֲ └ ԍ

Ȃ └ ῤ Ҭ̆ ԍ ̆

ҍῒ ᵌ ̆ ԍ Ȃ ҉

└ Ҭ ∞ ̆ ᾢ Ȃ 

ᵬҹ ȇ̆ ῖȈ 646 ȇӯ Ȉ

32 ᶏ ԅľ Ŀ ̆ ԍ ѿ

ᵌᵖ Ҍ ῃ ̆ ҹ‰ Ȃ‰ ̆∞ ѿ ᵌ

ԍ ῒז ץ̆ ῒז Ȃ

ԍ‰ Ҋ ̆ ‗ԍ

̔ Ԋ ҍ ץ

̆ ῍ ↕ ԍ ѿ ̆ Ӈ Ҍ ̆

ӞҌ ̕ Ԋ ҹ ̆ ᴋᵥΐᵣ

̆ ֽֽ ԅ ץ ̆↕ ׅ ̆

ῤ ᵌ ̆ ’Ҋ ‰ ҉ ԍ

̆ ҹľ Ŀ ľ ĿȂ
Ȑ11ȑ 

ȇ ῖȈ 467 646 ԍ ΐᵣ ̆ ֽֽ ԅ

Ȃ ԍ̔ ᾢ̆ ľ

Ŀ ↕̆Ӟ ̆ Ҭ ѿ ȁ

                                                        
Ȑ9ȑ ȇ̔ ᾟ ҹ ҍ └Ȉ̆ ȇ Ȉ2019 4 ̆ 72 Ȃ 

Ȑ10ȑ 1804 ȇ ῖȈ ᾢ ԅľ Ŀ ↕̆ῒ 4 ľ̔ ץ ȁ Ҍ Ҍ ҹ

∞̆ ץ ∞ ӊȂĿ ѿ ↕ ҹ ᴪ ↕Ȃ 

Ȑ11ȑ ȇ̔ ᶭ ȁ Ȉ̆ ȇ Ȉ2012 5 ̆ 44 Ȃ 
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ᵞȂץ ᵌ

ѿҩ ̆ ≠ԍ ꜚ ᵬ₮Ὲ ∞Ȃῒ ȇ̆ ῖȈ 646 ῤ

ҹľӯ ↕‰ ԍῒז ễ Ŀ ̆ ѿ ӯ ↕Ҭΐ

ễ ῍ ↕ ҌῬ ԍῒז ễ ӊҬ̆Ҍᵖ ץ ҉ ԅ

̆ ץ ӯ ễ Ҭ ᵝȂ ȇ̆ ῖȈ 646

ΐᵣ ̆p ԍ ῃᶭ ∞ ’̆ ԅ ̆

ᵣ ₮ ԍ ễ ӊ ᵌ ̆ ҹ ΐᵣ

Ҋԅ Ȃ 

҉ ‰ № ̆ ץ ₮ Ҋ ̔ ҹ ‰ ̆ҍ ΐ

Ҍ Ȃľ Ŀľ Ŀ ᵣ ₮ ‗ ҍ

ᵌȂ
Ȑ12ȑ ҍ ӊԊ

ᴆ Ҍ ῃ ̆ӞҌ ῃҌ Ȃ ȇ Ȉ 167 ԍ ᶛ

67 ̆ Ҍױ ѿҩ ̔ Ҍ ̆

№ ט ӯ ҍ№ ט Ҍ Ҍ ȂҌ ֽ₡ԋ

Ҍ ‗ ̆ ֓ ԍ ᵌ ∞ ΐ

‗ Ȃ ׆ ᶛ 67 ̆ῒ ԅ ľ Ŀҍľ Ŀ
Ȑ13ȑ̆ ῒ № № ט ӯ ҍ№ ט Ҍ

ᴆҬΐ ᵥ ᵝ̆ ץ ȇ Ȉ 167 Ȃ 

三、指导案例 67 号类推适用的路径 

ҹԅ ᶛ 67 ȇ Ȉ 167 ∞ ̆

҉ ῏ ̆ № ט ̆ ᶛ 67

∞ ᵬ₮ ᴇȂ ף ̆ ҹ̔ ȁ

№ ᴆ ȁ ᴇṿ∞ Ȃ 

（一）寻找可类推的法律规范 

ץ ̆ ѿ ҹ ̆ Ҋѿ

ҍ ‗ Ȃ ѿ ѿ ̔ ᾢ̆

⅞ ҉̆ ľҌ Ҍ Ҍ ӊ ᴋ Ŀ ↕Ȃ
Ȑ14ȑῒ ̆

ΐᵣ∞ ⅞ ῤ ҍ ‗ ΐ ᵌ Ȃ ѿ׆

                                                        
Ȑ12ȑ ´ ȇ̔ӯ ӊ ‰ ԍῒז ễ Ȉ̆ ȇ Ȉ2016 1 ̆ 91 Ȃ 

Ȑ13ȑ ᶛ 67 ∞ Ҭ̆ᶏ ԅľҌ ȇҬ ֲ ῍ Ȉ 167 Ŀ ̕ ῒ ∞ Ҭ̆Ӟᶏ

ԅľҌ ȇ Ȉ 167 Ŀ Ȃ 

Ȑ14ȑ ≠ ȇ̔ Ȉ̆ Ҭ ֲ ₮ 2012 ̆ 506 Ȃ 
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⌠ ҹ ̆ ‗ ᵌ ̆∆

Ȃ ᵌ ∆ ȁ ᵌ̆ Ҍ ‗

ΐᵣԊ Ȃ
Ȑ15ȑѿ ’Ҋ̆ ̆

ץ ѿ׆ ⌠ ̆ ΐ Ȃᵖԍ‰ ̆

ԅ ̆ ᵞԅ ѿ Ȃ ԍ

ễ ̆ ȇ ῖȈ 646 ȇӯ Ȉ 32 ̆ ȇ ῖȈ

ӯ ѿ Ҭ̆ ҍ ‗ ΐ ᵌ Ȃ ᶛ 67 Ҭ

‗ ҹ№ ט ̆ ȇ ȈҬ ∆ץ

№ ט ӯ 167 ᵬҹ Ȃ 

（二）分析构成要件的重要性 

ֽֽ ҉ ң Ԋ ӊ ᴆ ̆ ҉ ᴇ ֓

ᴆ ԍ ᵌ ∞ ΐ ̆Ҍֽ ԍ ‗ ҍ └

ӊ ̆ ԋ Ҍ ӊ Ȃ ᴆ №

Ȃ 

1. ̔ ΐ ᴆ҉ѿ  

Ҭ̆№ ‗ ҍ ᴆӊ ̆

ᵣ ‗ ׆̆ Ḡ ‗ ҍ

̆ ΐ ⱬȂȇ ῖȈ

634 ̂ ȇ Ȉ 167 ̃ № ט ӯ ₮ ֲ ̆ ԍ№ ט

̆ ↕ ӊ Ȃ ԍ ӈ҉ᵌӍ ԇ

ԅ₮ ֲ ӯ ֲ ≠̕ ̆ ῏

̆ ѿ Ҍ ҹԅ ᵞ₮ ֲҌ ῃ ᴇ ̆

₮ ֲ ᶏ ѿ Ḡץ└ ԍ ל ᵝ ӯ ֲȂ ӊ̆

↕Ҭ ῏ ԇ₮ ֲ ≠ Ḡ ₮ ֲ ≠ ̆ №↕

Ҭ ↕ ₮ԍḠ ӯ ֲ Ȃ 

ȇ Ȉ 167 ̆ῒḠ ӯ ֲ № Ȃῃ ֲ

ȇҬ ֲ ῍ ӈȈҬ ̆₮ ֲ ԍῒ № ט ӯ Ҭ ҳ ╠

Ҍ ῃ ᴇ ̆ ₮ ≠ԍῒ ӯ ֲ ┴ ̆

167 ҹ └₮ ֲ ȁḠ ӯ ֲ ≠ Ȃ
Ȑ16ȑ2012

̆ ֲ ȇӯ Ȉ 38 2 ȇ Ȉ

                                                        
Ȑ15ȑ ȇ̔Ҭ ╩ ҍ ĺĺ҈ץ └ ҹᶛȈ̆ ȇҬ Ȉ

2018 6 ̆ 32  ҊȂץ

Ȑ16ȑ ῃ ֲ Ώ ȇ̔Ҭ ֲ ῍ ӈȈ̆ ֲ ₮ 1999 ̆ 261  ҊȂץ
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167 ӊ ̆ ԇԅ └ ̆ ѿ ⱴ ԅῒḠ ӯ ֲ≠ ᵬ Ȃ
Ȑ17ȑ 

῏ ̆ ȁ ȁ ԍ№ ט ӯ

₮ ֲ ≢ ̆ ԅ ҹҤ ᴆ̆ Ḡ ӯ ֲ

Ȃᶛ ȇ̆ ῖȈ 498 ̆₮ ֲ ӯ ֲľ ῃ № ט

2 № ̆ ғ ҹ 10%Ŀ ľ 3 ̆ Ṣט ӈ 5%Ŀ

֣ ̆ ԇӯ ֲҹ 2 Ȑ18ȑȇ̕ ṽ ῖȈ 226h ̆₮

ֲ ӯ ֲľҌ ңט ט ғῒӊ ҩ ӯᴇ №ӊѿĿ ľҌ ѿט ט

ῒ Ҍ ԍ ᴇ №ӊѿĿ ľҌ ѿ ט ̆ ≠Ḡ Ŀ

Ҋ̆ ץ ט ӯᴇ ̆ ԇӯ ֲҌ ԍ 14 Ȑ19ȑ̕ ȇ◓

ȈӞ ԅ └ Ȃ
Ȑ20ȑ 

̆№ ט ӯ ̂instalment salẽ ҹ ҹ ̂hire purchase 

agreement̃̆ ῒ 1895 ңҩ ∞ᶛ
Ȑ21ȑ̆№ ט ӯ └

ױֲ Ȃ ̆№ ט ӯ ⱴ ̆ Ӟ № ̆ῒ ԍ ҈

ҍ ᵬҹ ᶏ ̆ ₃ҩ ӊ ԑᵬ ΐ

̆ ΐᵣ ↕Ҭ ₮ѿ ↓ ≢Ȃ
Ȑ22ȑᵖ ᵥ̆ ῏ ῖ

↕̆ῒ ⱬԍ № ט ӯ ᵝ Ҍ ̆ ᾟ№

ӯ ₮ Ԋ ̂notice to buyer ȁ̃ ӯ ’Ҋ

ⱴ ᴇ ⌠
Ȑ23ȑ Ԋᾢ ᴆȁ ╠ ט ץ ט

                                                        
Ȑ17ȑ 2012 ȇ ֲ ῏ԍ ӯ ᴆ Ȉ̂ Ȑ2012ȑ8 ̆ ԍ 2020 ḱ ̃ 38

2 ľ̔№ ט ӯ ѿ Έ ҂ ѿ ̆ ӯ ֲ≠ ̆ӯ ֲҺ ֲ̆

ԇ ȂĿ̂ 2020 ḱ 27 2 ̃ ѿ ‗ ԅ№ ט ӯ ԊֲҌ ȇ Ȉ 167 ҹ

ᴆ̆ ȇ Ȉ 167 ԇԅ └ Ȃ 

Ȑ18ȑ ȁ ȇ̔ ῖĺĺῃ Ȉ̂ ҉Ύ̃̆ Ҭ ₮ 2015 ̆ 379 Ȃ 

Ȑ19ȑ ᾠ ȁ ᶃ ȁ ȇ̔ ṽ ῖȈ̆ ₮ 2002 ̆ 52 Ȃ ѿ ȇ῏ԍ Ḥ

Ȉ ԋ ň 1 ̆ ֽ̆ № ט ӊ ט №̆ ⌠Ḥ  10% ̆Ḥ ᶫ

Ȃ ̔
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̂balloon contract̃Ȑ24ȑ ̆ ḠҌ ӯ Ҍ ̆ ᵣ ₮Ḡ ӯ

ֲ≠ Ȃ
Ȑ25ȑ 

ľ Ŀ № ט ӯ ľ̔

└̆ ҹḠ ӯ ֲӊ≠ ̆ № ᴇӯט ӊ ӞĿ
Ȑ26ȑ̆ ȇ Ȉ 167

Ӟ ҹḠ ӯ ֲ ≠ Ȃ ѿ ̆ ȇ Ȉ 167

ΐ ᴆҹľ№ ט Ŀ ľӯ ֲ ⌠ט ᴇ ⌠ῃ ᴇ ԓ№

ӊѿĿȂ ԍ̆ № ט Ҭ ₮̆ ֲ ҳ ט֜ ῃ ᴇ ̆

ꜚ Ҭ ֲ≠ ̆ ѿ≠ Ȃ

ȇ Ȉ 167 ᴆҹľӯ ֲ ⌠ט ᴇ ⌠ῃ ᴇ ԓ№ӊ

ѿĿ̆ ⌠ ӈ҉ └₮ ֲ ᵬ Ȃ ̆ ԋ ԍ ΐ ᴆȂ 

ԍľ№ ט Ŀ ∞ ̆ ᶛ 67 ľ№ ט Ŀ ӈҹ ľ̔ӯ ֲ ₮ ֲ

ט ᴇ №҈ ₮̆҉ץ טֲ֜ ӊ ӯ ֲ№ң ҉ץ ₮ ֲ ᴇט Ŀ̆ ḱ ╠

2012 ȇӯ Ȉ 38 1 ľ№ ט Ŀ ӊ҉ ⱴԅľᾢ֜ט ט Ŀ

ᴆȂ
Ȑ27ȑ Ҭ̆ ҍ ׆ 2013 4 2014 4 № ט 710҆ᾝ

̆ ľ№ ט Ŀ ᴆȂ ̆ Ⱳ ̆p ׆ 2013

11 6.35% Ҋ ѿԊ ̆ ץ

ᴇ ט ╠ ̆ ľᾢ֜ט ט Ŀ ᴆȂ ̆ Ὲץ

̆ ט ԋ 150҆ᾝңҩ ̆

ľ ⌠ט ᴇ ⌠ῃ ᴇ ԓ№ӊѿĿ ᴆȂ ̆ ᶛ 67

̆ ∞ץ № ט ҍȇ Ȉ 167 ΐ

ᴆ҉ ԑѿ Ȃ 

2. ̔Ҍѿ ᴆҌΐ  

ҍ҉ ῍ ΐ ᴆ ̆№ ט ҍ№ ט ӯ Ӟ Ҍ

ӊ Ȃ ԍ ֓Ҍ ӊ ̆ ῒ ΐ ң ѿ ‗ Ȃ ᶛ 67 ѿ

ҩ ∞ ӯ ҍѿ ӯ Ҍ ҹ̔ Ҍ ȁ₮ ֲ Ҍ ȁ ֲ

ט ᶏ Ҍ ̆ ₮ľҌ ȇ Ȉ ѿ Έ ҂

Ŀ ̆ῒ Ҍ ӊ ȁ ₮ ȁ ∞

                                                        
Ȑ24ȑ ₮ԍᾢץ╠ ט ᶏӯ ҍῒ № ט ֜ ̆Ῥ≠ ӯ ט ѿ ҹ

̆ҍӯ Ȃ ̆ └ ҍӯ Ҭ ᵌῤ

ץ̆ ᾧӯ ⌠ ῒז Ȃ 

Ȑ25ȑ See J. Glenn Donaldson Ănalysis of Retail Installment Sales Legislation 1̆9 Rocky Mountain Law Review 135 1̆42 1̆44 1̆56 (1947). 

Ȑ26ȑ ȇ̔ ṽ Ȉ̂ ҉̃̆ ̆ ᾝ ₮ Ὲ 2002 ̆ 200 Ȃ 

Ȑ27ȑ 2012 ȇ ֲ ῏ԍ ӯ ᴆ Ȉ 38 1 ľ̔ ѿ Έ ҂ ѿ

ļ№ ט ’̆ ӯ ֲ ט ᴇ ѿ ῤ №҈ ₮ ֲ ȂĿ̂ט 2020 ḱ 27 1 ̃ 
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‰ ̆ ṿ Ȃ 

№ ט ҍ№ ט ӯ ӊ Ҍ ᾢ ҹ Ҍ ̆

ҹ ̆ ӯ ѿ ҹ ̆ ᵣ ҍ ᵣ ≢Ȃᵬҹ

ѿ ῤ ү ≠̆ Ὶΐֲ ֟ ̆ῒ֜ט ҍ ᵣ Ҍ ̆

≠ӈⱵ ̆ᵖ Ҍ ҍӯ ΐ ĺĺ ҹѿ

└ ̆ ѿ ט ᴇ̆ӞҌ № ט ΐ ľᾢ֜ט ט Ŀ

Ȃȇ Ȉ 167 ̆ ֽ̆ ӯ ’

≠Ȃ ᶛ 67 Ҭ̆ ₮ ֲ Ὲ ῤ ԅ֜ ̆

Ⱳ ԅ ̆ ӈⱵῃ ̆Ὲ ῒז қӞ

ȁ қ Ύ ԅ ֲ қ ᴍȂ ֲ ץ

ᶏ қ ≠̆ҍӯ Ҭ₮ ֲ ט֜ ӯ ֲ ԋ Ȃ

ֲ ט ᴇ ̆↕ ₮ ֲ ҳ ᴇ ̆№ ט

Ӟ № ט ӯ ѿ ΐ ԅḤ ֜ Ȃ 

ᶛ 67 ҹ ԍľ ѿ ԍῈ Ŀ ̆ ₮ ֲ Ҍ ῃ

ᴇ ᵞԍӯ Ҭ ₮ ֲ̆Ҍ ȇ Ȉ 167 ̆ ѿ №

Ȃ ԍ ᶛ 67 ∞ ľ ѿ ԍῈ Ŀ ΐᵣ ӈ̆ ׆ץ

₮ Ҋ₃ҩץ׆ ׆̔ ȁ қҍῈ ῏ ̆ Ὲ

̆ῒֲ ≠ῤ ҹ қ ҍῈ ≠̆ ֟ ≠ ῤ ӞҍῈ

’ ≠ ⱬ ℗ ׆̕῏ ꜚ ̆ Ὲ ῏ қ

ӊ╠̆ ԍ ΐ ⱬ̆ ₮ ֲׅ Ḡ ₮ ̆ ֲ Ҍ

Ῥ ׆̕№ ᴇṿ ̆ῒ ᴇ ῃᵣ қ ҹȁ

ȁ ‗ ̆ҍ Ҍ ȁ ṿ Ȃ҉ץ

ᵬҹ № ̆ ѿ ԍ Ὲ ̆ ₮ ֲׅ Ҋץ ̔ ѿ̆

₮ ֲ ҳ ֲҦ ט ⱬȁ Ҍט ₮ ֲ ᴇ ̕ ԋ̆

ֲ Ҋץ ̆ ῒ Ῥ №̆₮ ֲ

̕ ҈̆ ᵌԍ ֲ ҍῈ ’Ҋ̆ ῒ ҹ

ᴇṿ ᵞ Ȃ ľ̆ ѿ ԍῈ Ŀ ҉ ᵞԅ ₮ ֲ

̆ ҉ ῒ Ҧ ⱬ ̆ ᾧ ֲ ▼ט

ᵩᴇ Ȃҍ№ ט ӯ ₮ ֲ ̆ ₮ ֲ

Ȃ ѿ ץ̆ ҹ ȇ Ȉ 167 ҍῒ Ҍ Ȃ 

№ ט ҍ№ ט ӯ ѿҩҌ ҹ Ҍ Ȃᵬҹ Ԋ

ѿ ̆ ҹԅ ≠ ̆ ӯ ᶛ 67 ↕ľ

ȁ ӊ ѿ̆ ӯ ֲᵬҹ ҹ ֜ ĿȂ ̆
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ᶛ 67 ѿ ҉ Ҍ ΐ ᵥ ӈ ̆ᵖᵌӍ ԅ ȇ Ȉ

167 ԍ ẁ Ȃ ≢ № ט

֟ Һ ԍ ȇ̔ Ȉ 167 Ḡ ӯ Ҭ ӯ ֲ̆ Ԋ Ҭ

Ԋֲ ҹל ⱬ ԊҺᵣ̆ ẁ Ḡ ῒҬѿ ≠ ̙ ѿ ҉̆

ȇ Ȉ 167 Ḡ ӯ ֲ № Ȃ ӯ Ҭ̆ӯ ֲ ԍ

ל ᵝ ̆ ῏ ‗ Ȃᵖȇ Ȉ 167 Ḡ ӯ ֲ

ԍӯ Ҭӯ ֲҍ₮ ֲ ᵝ ≢̆ ԍ№ ט Ҭ₮

ֲ ԍ ҳ ῃ ᴇ ̆ ԍ Ҭ ԍ ⌠ ᴆ ꜚ Ȃ

Ҭ̆ ₮ ֲ ֲ ΐ ⱬ Ὲ ⱬ̆ ԑ

ӊ Ḥ Ҍ ԍӯ ӇҤ Ȃᵖ№ ט ᵬҹΐ ľᾢ֜

ט ט Ŀӊ ̆ ₮ ֲׅ ԇ ֲѿ Ḥ ̆ ט֜

ᴇ ̆ῒ ῃ ꜚ Ҭ ≠ԍῒ ֲ ̆

ȇ Ȉ 167 └ Ȃ 

҉ ̆ ᶛ 67 ‗ № ט ̆ҍȇ Ȉ 167

№ ט ӯ ̆ ΐ ᴆ҉ ԑѿ ̆ғῒҌ Ҍΐ

ѿ ‗ ̆ ∞ץ ң ΐ ᵌ Ȃ ᶛ 67 ∞

ӯ ҍѿ ӯ Ҍ ̆ ҹ ̆ ҹҌ ᵖҌΐ ̆ғ ᶛ 67

֓Ҍ ӈ ԍ ̆ ᴆ № ֟

∞ Ȃ 

（三）确定价值判断的妥当性 

ᴆ № ‗ ҍ ӊ ΐ

ᵌ ̆ ῏ ᴆ̆ᵖҌ ῒᾟ№ Ȃ Ҍ ԍҤ ᶭ

∞̆ѿ ӎ ̆ ҩֲ ‗ Ȃ ̆ҹԅ ᾧ

Ҭῤ ᴇṿ ≠ ̆ ᴇṿ∞ ᵬҹ ѿҩ

̆ ҩ ̆ ᵬ Ȃ ӎ

̆ ῒᵬҹ ҉ ᵌ Ȃ 

1. ᴇṿ∞  

Ҭ ᴇṿ∞ ̆ ᾢ ∞ ‗ ΐ ᴇ

ṿ ѿ Ȃ Ҭ̆ Ҍֽ ᴇṿ ̆ ץ ᴍ

‗ ֓ᴇṿ̆ץ∞ ң ѿ Ȃ ̆ ѿ №≢ ȇ

Ȉ 167 ᴇṿ № ט ᴇṿ № Ȃ 

ԍȇ Ȉ 167 Ḡ׆̆ ӯ ֲ ₮ ̆ ᴇṿ ҹḠ ԍ

ל Ԋֲ̆ᵣ ԅ ↕Ȃᵖ ԍ ȇ̆ Ȉ 167 Ҭ
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Ẓ ԅḠ ӯ ֲ ∆ ̆ Ԋ ҉ ≠ԍ₮ ֲȂȇ Ȉ 167 ⌠ ₮ ֲ

Ҭ ԍ ⌠ ᴆ ᵬ ̆ ῒ Ҭ ľ Ŀ ѿ╠ ֽ̆

׆ ̆ ҉ ҹ

ѿ Ȃ ҍȇ Ȉ ↕ ᴆ ̆ 167 ᴆ ҹ

Ȃ ȇ Ȉ 94 ̆ Ԋֲѿ Һ ṽⱵ ľ Ỳ

ῤׅ Ŀ̆ ṽⱵ ῒז ҹ ľ ᶏҌ Ŀ

ᴆ̆ ѿ Ԋֲ Ȃȇ Ȉ 167 Ỳ ᴆ̆ѿ ľῃט

ᴇ ԓ№ӊѿĿ ҉Ӟ ⌠ ᶏ Ҍ ̆ ӯ ֲ ȇ Ȉ

167 ⌠ Ḡ ̆ ₮ ֲ ₡ ԅ ץ ≠Ȃ 

ԍ Ҍ ’̆ ₮ ȇ Ȉ 167 ᵬҹȇ Ȉ

94 3 ᾟ ̆ ᶏȇ Ȉ 167 ΐ ľỲ Ŀ ľ

Ŀ ᴆ ׆̆ № ט ӯ ҹҤ ᴆȂ
Ȑ28ȑ ѿ ҍ

ᵣ ̆ ≠ ȇ Ȉ ↕ҍ№↕ ῏ ̆ ᾧȇ Ȉ

167 ֟ ҌῈ Ȃ ҉̆ ᶛ 67 ∞ Ӟ ȇ Ȉ

167 ҍ 94 ῏ ̔ῒ ԋҩ ∞ ԅ ̆ ҹ ԍ

ׅ Ҍ ̆ ץ 94 4 ̕ ҈ҩ ∞ ҹ ₮

ֲ ᾢ ῃט ᴇ ̆ 94 3 Ỳ ᴆ̆ ⱳ

ⱬ̆ ᴪ̆׆ └₮ ֲ ȁḠ ӯ ֲ ≠ Ȃ

̆ ᶛ 67 ѿ ̆Ӟ ᵬ₮ᾟ№ Ȃ 

ԍ№ ט ׆̆ Ԋ ₮ ̆

ᴇṿᵣ Ȃ Ԋ ҍ Ԋ Һᵣ ҉ Ҍ ̆ԋ

Ӟ ≢Ȃᵬҹΐ ⱬ ҙ ⱬ ֲ̆ ₮ ֲҍ ֲ

ҹ ≠ ̆ Ԋ Ȃ ᴇṿᵣ ץ ңҩ ̔ѿ

ᴇṿ̆ Ḇ ֜ Ḃ ̕ԋ ᴇṿ̆ ֜ ῃ ᴇṿ

ӊӈȂ
Ȑ29ȑ ᶛ 67 ѿҩ ∞ ᶏ ԅľ׆ ֜ ῃ Ŀ ̆ ᵣ

₮ ѿᴇṿ Ȃ Ԋ֜ ᵬ῏ ̆ῒ ⱬ ᶏ

ꜚȂ₮ԍ ҙ ῒז ᴇṿ ׆̆ ׂ

ᶏ ѿ └Ȃ Ҭҕ ̆

ᶏ └ ӯ ’Ҋ̕ ∞ᶛ

                                                        
Ȑ28ȑ ȇ̔№ ט ӯ ҍ ᶏ └ĺĺ׆ ֲ ᶛ 67 ℗῀Ȉ̆ ȇ Ȉ2017

4 ̆ 167 Ȃ 

Ȑ29ȑ ḡ ȁ ȇ̔ Ԋ ∞ ∞ ӊ Ȉ̆ ȇ Ȉ2014 2 ̆ 3ȁ5 Ȃ 
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ԍ Ӟ Ҥ ̆ ῒ Ȃ
Ȑ30ȑ ᵬҹҍῈ

℗ ῏ ̆ΐ ̆ῒ ֜ ῃ֟ Ҍ Ȃľ ѿĿ ᵣᶛ

Ҋ ԍӯ ѿ ҹ Ԋ ꜚҍ Ԋ֜ ᶏ ̆

Ὶ ҍ ᴇṿ ↕̆ Ԋ ᵬ₮ └Ȃᵖ ԍȇ Ȉ

167 Ԋ֜ ῃ ԍ῏ ̆ ֲ Ҍ Ҍ ῒ ԍ№ ט

ĺĺ ץ ľ ѿĿᵣᶛҬ ѿ Ȃ 

҉ ᴇṿ∞ ̆ ԍľ ѿĿ ᵣᶛҊ ᴇṿ ̆

ȇ Ȉ 167 ᴇṿ ҍ № ט Ҍ Ȃ

ȇ̆ Ȉ 167 Ẓ ȁ Ḡ ӯ ֲ∆ Ȃ ̆

ץ ֜ ῃҹᴇṿ ̆ №Ҍ Һᵣ ≠ ᵬ ѿ № ∞ץ̆ ΐ

Ȃ 

2. ᴇṿ∞  

∞ ҍ ‗ ΐ ᴇṿ ѿ ӊ ̆ №

ҩ≠ Һᵣ Ȃ ᴇṿ∞ ץ ᴇṿ

∞ ᵬҹ╠ ľ̆ң ֜ԑ ᵬ ҹ ∞Ҭҩ ᶫ ĿȂ
Ȑ31ȑ ץ

ᴇṿ∞ ҹ ‰ №̆ ≠ ȁῈ ‗ ∞Ȃ 

ᴇṿ∞ ᾢ ӊ Ȃ№ ט

Ԋֲ№≢ ₮ ֲ ᴇט ῃ ᴇ 1/5 ֲȂ ԍȇ Ȉ 167

Ҭ ҉Ḡ ԅ₮ ֲ̆ ֓ӯ ֲ ғ ⱬ ’Ҋ̆

ῒ ט ȁ ᴇ Ҭ̆ӯ ֲ ₮ ֲ ȇ Ȉ

167 ̆Ҍֽ ӯ ֲҌῈ̆ ֜ ꜚ Ȃ ᶛ 67 Ҭ̆

̆ ḂҺꜚ ⌠ԅט ңҩ ט ᴇ ̆ῒ

ԅט ң ᴇ Ȃ Ҍ ῒ ᴇ ̆ ̆

ԍ ᴇṿ ԅ ԍ₮ ֲҍ ֲ ᴇ Ȃ

Ҋ ȇ Ȉ 167 ̆ Ҍΐ ľỲ Ŀľ Ŀ ╠ ̆

ᴆ ԍ ⌠ ’Ҋ ԇ ₮ ץֲ ̆ ԍҹ ₮ ֲ ≠ ᶫ ḂȂ

Ԋ Ҭ̆ № ט ט ̆ ᴇṿ ᴇ ῃ ט ӊ╠

Ӟ ̆ ȇ Ȉ 167 ᴪꜛ ֲҹ ѿ ≠ ᴋ

̆ ’ȁ ֲ ץ Ὲ ȁ ᴪ ԍҌ Ȃ

ѿ ľ̆ ֲ ᴪ ≠ Ҍṿ Ḡ ̆ ֲᶭ ≠

                                                        
Ȑ30ȑ Richard R. W. Brooks & Alexander Stremitzer̆Remedies on and off Contract̆120 Yale Law Journal 690̆690̆695 (2011). 

Ȑ31ȑ ȇ̔Ҭ ╩ ҍ ĺĺ҈ץ └ ҹᶛȈ̆ ȇҬ Ȉ

2018 6 ̆ 34 Ȃ 
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ṿ Ḡ ĿȂ
Ȑ32ȑ 

Ԋֲ ᴇṿ∞ ӊ ̆ ץ ̆ ῒז≠ Һ

ᵣ Ȃ ≠ ̆῏ ⌠ қ ᴍ Ȃ Ὲ ῤ ̆

ԅῒז қ ֲ ֟ Ḥ ̆ ԅ ᴋῈ

ֲ Ȃ ᶛ 67 ⌠ ľ̆ ֜ ῏ ῒז қ ֲ ḤᴋĿ̆ ԍ

ᴋῈ ҍ ץ қӊ ֲ ῏ ҹ ȂȇҬ ֲ ῍ Ὲ Ȉ̂ Ҋ ȇῈ

Ȉ̃ қ ҹ ԅ қᴨᾢ ӯ ↕ қ ӯ ↕

└ Ḡץ̆ ᴋῈ ֲ ̆ ₮ ֲ ֲ

ԅῒז қ Ȃ ’Ҋ ̆ Ῥ ᴋῈ ̆

ֲҍῒז қӊ Ḥᴋҍ ᵬ῏ ̆ Ὲ Ȃ Ὲ

̆ ῀ ֲ Ҋ̆ ▫

֜ ֲ ԍ ֲ қ ᴍ ҍῒ Ḥ Ȃ ֜ ֲ

ҍΐ қ ᴍ ֲ ̆ ԅ ῒ қ ᴍ ҩֲ ⱬ̆

ҹԅҍ қ Ὲ ֜ ᵬȂ ̆ Ὲ ῏

≠ ֜ ᴪȂ׆ῤ ңҩ № ̆ ҉ץ ῒז қȁ

ᴋῈ ȁ ֜ ֲ Һᵣ ≠ ̆ Ḃ ᶛ 67 ľ ᴪ

ẁ ῒҬĿ ΐᵣ Ȃ 

ңҩ҉ץ ᴇṿ∞ ̆ ȇ Ȉ 167 Ҍ № ט

֜ ῃ ᴇṿ Ȃ ֲȁῒז

қȁ ᴋῈ ȁ ֜ ֲ Һᵣ ≠ ̆ ԊҺᵣ

ȁ ᴋῈ ֲ Ȃ № ט ҍȇ Ȉ

167 № ט ӯ ΐ ᵌ ̆ᵖ ԍ ӎ ̆

Ҍ Ȃ ᶛ 67 ∞ ҍ̆ῒ ץ ᴆ № ҹ ∞

ȇ Ȉ 167 ̆Ҍ ₮ԍ ֜ ῃ Ҍԇ

ȂῒҬ̆ ԍ ₮ ֲ ȁ ֜ Ҭẁ ᴪ ᵀ̆

Ҍֽ ⌠ԅ ≠ ̆ Ὶ ԅῒז қȁῈ Һᵣ ≠ Ȃ

ⱬץ ֜ ῃ ᴇṿ ̆ ᶛ 67 ҍ ԅ ᴇṿ∞

̆ ץ Ḡ ∞ Ȃ 

四、商事无名合同的法律漏洞填补 

ᶛ 67 Ҭ₮ ̆ ₮ ῏ Ԋ

                                                        
Ȑ32ȑ ᴯ ȇ̔№ ט ĺĺῚ ֲ 67 ᶛ Ȉ̆ ȇ

Ȉ2019 1 ̆ 148 Ȃ 
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Ҍ Ȃ ҉̆ ῏ № Ԋ ↕ ̆ ῏

↕ Ạ⌠Ὶ ᴇṿ̆ ₮ ̕ Ҭ̆ Ҍ

̆ ῒ ҹ ∞Ȃ ̆ ̆

‗Ⱳ Ȃ 

（一）立法现状反思与建议 

ᶛ 67 ∞ Ҭ ֲ Ԋ ∞ Ȃ

ľ ѿĿ ᵣᶛ ľ ῖ+ Ԋ Ŀ ̆ ῍ Ȃ

ᶛ 67 ∞ ̆ Ԋ ȇҬ ֲ ῍ ↕Ȉ̂ Ҋ ȇ ↕Ȉ̆ ̃

ȇ Ȉ Ȃ Ԋ Ҍ ԍѿ Ԋ Ȃ Ԋ ᵬҹ ≢ ̆

ῒ ᵣ ӊῤ ץ ᴇṿ ̆ Һᵣ ҹ

ҹ ↕̆ ᴨᾢ Ȃ ̆ ᵬҹῈ ̆ ᾢ ȇῈ

ȈҬ ῏ Ȃ ̆ ȇῈ Ȉ 21 2 ῒז қ ⱬ

̆ᵖ ԍ қᴨᾢ ӯ ̆ Ȃ

ᶏ ѿ ↕ ᵌ ↕Ҍ Ҍ ѿ Ԋ ᴋⱵ̆ ֓ ↕

ԍҌ Ὶץ ᴇṿ Ҍ Ȃ 

Ҋ̆ ľ ѿĿ ᵣᶛ Ḃ ₮ ̔ᵬҹ ≢ ӎ

ץ ̆ᵬҹ ԍ ᴇṿҌ

̆ Ҭ ⌠ ҍ Ӱ ҌῈ ∞Ȃ

̆ ѿ ΐᵣ ҹ ᵌԍ №ῖ Ԋ ῀ ̆

Ҭ ⌠ ‰ ῒז ↕Ȃ ̆ ҬҌӎ

Ԋҍ Ԋ ᵬ ̆ ῏ ↕ ԊҺᵣ ԊҺᵣȁ Ԋ

↕ Ԋ ↕ №̆ῒ ңҩ ̔ѿ ץ Ԋ ҹ Ẋ ᵣ

ᴇṿ ̆ Ԋ֜ ȁ ῃ ԅ ᴴ ̕ԋ ӈⱵ

ѿ ‰ ԊҺᵣ ԍ ̆ ԊҺᵣ ԍҤ ̆ ľ Ҍ Ŀ ľ Ŀ

Ȃ
Ȑ33ȑ Ҍᵖ ֟ Ӟ̆ᶏ ῒז

↕ ᵬ Ȃ ̆ ֲ ҹԅ ᾧ ⌠

ᵌ ↕ ҌῈ ∞̆ ᶛ 67 Ҭᴰ ₮ Ԋ ∞ Ḥ

̆ ӊҽȂ 

Alan Schwartz Robert E. Scott ᵬ₮ץҊ№ ̔ ԍᴰ

ӈ ԅ ̆ ᶏ ֽҒ ԍľ └ Ŀ ̆Ӟ

ᴑҙҍ׆ ӊ ⌠ Ԋ ӊ Ԋ ѿҩ ᵣȂ

                                                        
Ȑ33ȑ ȇ̔ Ԋ └ ҍ Ȉ̆ ȇ ℮Ȉ2008 6 ̆ 106  ҊȂץ
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ᵥ ץ̆ ѿ ҹ Ӟ

Ȃ
Ȑ34ȑ ѿ№ ҍľ ѿĿᵣᶛ

̆ ԅ ↕Ҍ Ԋ Ԋ Ȃ

̆ңᵝ ₮ ̆ ᶏ֜ ῍ ≠ ̆ ѿ

╠ ľ ≠ Ŀ ‰ Ԋ֜ ↕Ȃ
Ȑ35ȑ ᶛ 67 Ҭ̆

ѿ ҹҌ ץ ₮ ֲ ≠ ҹҬ ̆ ∞‗

Ԋֲ ῍ Ȃ ԍȇ Ȉ 167 Ẓ ԅ ѿ ̆ ץ

Ԋֲ ≠ ̆ᵖῒ ᶭ ѿ ↕ᵬ₮∞‗ └

̆ ҉ ľ ӈĿҺ Ȃ
Ȑ36ȑ 

̆ ԍ ľ ѿĿ ᵣᶛӊҊ ҉ ̆ ‗Ⱳ Ҍ

̆ Ȃ ҍľ ѿĿᵣᶛҌ ӊ ̆

ȇ ῖȈᵬ₮ԅңҩ ̔ѿ ̆ ⱴ ῖ Ԋ ̆ᶏῒ

ץ ⌠ᶭ ῒ Ԋ Ғ ↕ ‰ Ȃҍȇ Ȉ№↕ ↓ҽ 15

ȇ̆ ῖȈ Ҭ ⱴԅḠ ȁḠ ȁ ҙ Ⱶ ᴩ Ȃԋ ḱ

ӯ ȁṢ ҩ ΐ ף ΐᵣ ↕̆ ȇ

Ȉľ Ҍ Ŀ ľ Ŀ ↓₮ ľ Ŀ̆ ᶏῒ ץ Ὶ Ԋ

ᴇṿ Ȃҍ ᶛ 67 ℗ ῏ ȇ̆ ῖȈ ԅľӯ ↕‰ ԍῒ

ז ễ Ŀ ̆ᵖ№ ט ӯ ↕ ΐᵣῤ Ҍ Ȃȇ ῖȈ 634

ȇ Ȉ 167 ҉ ⱴԅỲ ᴆ̆ └₮ ֲ ∆ ̆ Ҍ

№ ט ₮ ֲҍӯ ֲӊ ≠ ԅ ̆ Ҍֽ

Ṣ ̆ ȁ ȁ ҈ ԑꜚ ֟ Ȃ ⱴ ᶫ ȁ

Ԋ № ᴇṿ ȇ̆ ῖȈ ץ Ҭ ̆ ľ ѿĿ ᵣ

ᶛ Ҍ ꜛ Ȃ Ԋ ҍ Ԋ ̆

№ ԊҺᵣҍ ԊҺᵣ Ҍ ̆῏ Ԋ ̆ Ԋ֜ Ҭ₮

ȁ └ ԊҺᵣ ҹȂ 

（二）司法现状反思与建议 

ԅ ҉ ̆ Ҭ ⱬ Ȃ

ֽֽ ԍ Ԋ ̆ ץ ԍ Ȃ

Ҭ̆ ⱬ Ҍ Ȃץ ȇ Ȉ 167

                                                        
Ȑ34ȑ Alan Schwartz & Robert E. Scott̆Contract Theory and the Limits of Contract Law̆113 Yale Law Journal 541̆543 − 544 (2003). 

Ȑ35ȑ Alan Schwartz & Robert E. Scott̆Contract Theory and the Limits of Contract Law̆113 Yale Law Journal 541̆543 − 544 (2003). 

Ȑ36ȑ Alan Schwartz̆Justice and the Law of Contracts: A Case for the Traditional Approach̆



经贸法律评论 2021 年第 4 期 

130 

№ ט ₮ ֲ ֲ ῃט ᴇ ᶛᵬҹ № ̆₃Ӎ

∞ Ҭ № ט ҍ№ ט ӯ ΐ ᵌ

Ȃ ȇӯ Ȉ ӯ ῏ ᾢ ȇ

Ȉ 174 ’Ҋ
Ȑ37ȑׅ̆ ȇ Ȉ 174 ľ

Ŀȇ Ȉ 167 ̆ ᶏ ԅľ Ŀľᶭ Ŀľ Ŀ ῃ ᵣ ‰

Ȃ ̆ № ӎ ȁ Һ ̆ ȇ ȈҬ

̆Ḃ ҹ ԅ ⌠ ᶭ ץ ‗ ╠ ᴋⱵ̆

ҍ Ȃ ѿ Ạ ̆

Ὲ ֟ ԅ Ȃ 

’̆ ᶛ̆

ᵬ֟ ҍ ᵬ ̆ ꜛ

ⱬȂ ̆ ᶛ 67 ̆ ̔

ᾢ̆ ᶛ 67 ѿҩ ∞ ľ Ŀ
Ȑ38ȑ ᵌ № ̆

Ҭ₮ ң Ȃѿ ԍ ₮ ֲ ᵀ ̆ ₮ ֲ Ҍᵞԍ

ӯ Ҭ ₮ ֲ̆Ҍ ᵬҹ ȇ Ȉ 167 Ȃԋ ԍ ӯ ҍ

ѿ ӯ ῒזҌ ӊ ̆ ῒ ԍ ΐ ᵥ ȁ

ң ӊ ѿ ̆ Ḥֲפ Ȃῒ ̆ ᶛ 67 ȇ Ȉ

167 ҍ 94 ῏ Ҍ̆ᵖҌ ᾟ№ ѿ ⱬȁ └₮

ֲ ᵬ ̆ ᶏῒז ∞ ӎ ̆ ץ Ȃ ̆ ᶛ 67

≠ ̆ ῏Һᵣ ≠ ῃ № ̆ ѿ ȁ

Ҍ ̆ ѿҩ ∞ ľ ѿ ԍῈ Ŀ ӈҹᵥ̆ ҩ ∞ Ӟ

׆ ֜ ῃ ῀ Ȃ ̆ ֲ ԍҌ ∞

̆p ԍ Ҍ ғ̆ ԅ ∞ ̆

ᶏῒ ȇ Ȉ 167 Ҍᾟ№ ₮̆Ἕ ҹԅ ⌠Ҍ

 ̆ ԅ ȁ≠ ╠ Ȃ 

̆ ᶛ 67 Ӟ Ҭ֟ ԅҌ ѿ̔ ᵌ ᴆҬ₮ ԅ Ҍⱴ

ȁҌẠ ̆ѿ ѿ ᶛ 67 ∞ Ȃ ̆ ῒ ∞

ӥҬ ԅ ᶛ 67 Ҭ № № ט ӯ № ט Ҍ ̆

                                                        
Ȑ37ȑ 2012 ȇ ֲ ῏ԍ ӯ ᴆ Ȉ 45 2 ľ̔ ≠ ῒז ễ

ӯ ῏ ֲ̆ ᾢ ѿ ҂ ̆Ῥ ӯ ῏ ȂĿ̂ 2020 ḱ

32 2 ̃ 

Ȑ38ȑ Ԋ ̆ ₮ ױ Ҍ ̆ № ֓Ҍ ҍ ₮ Ҍ

ӊ Ȃ ↔ ȇ̔ Ȉ̆ ₮ 2004 ̆ 192 Ȃ 
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ҍ ᶛ 67 ѿ ӎ ֓ ᴆҬ № Ȃ
Ȑ39ȑ ᶛ 67 Ҍ

ԅ ᴏ Ȃԋ ᶛ 67 ץ ѿ̆֓

ᶛ 67 ȇ Ȉ 167 Ԋֲ ῃט ᴇ Ȃ
Ȑ40ȑȇ

Ȉ 167 ӯ ֲ ᴇט ⌠ 1/5 ԅ ̆ ᶛ 67

∞ ∞ ῒ ῏ Ȃ ̆ ԍ

№ ט Ҍ ̆ ᶛ 67 № ט

№ ט ӯ Ҍ ̆ᶭ ῃ ȇ Ȉ 167 ̆

ῒ ∞ Ḡ ľ ῃט ᴇ Ŀ ѿ ̆ ȂԊ ҉̆ ◓

ԍ̆ № ט ҍ№ ט ӯ ΐ ᵌ ╠

Ҋ̆ ȇ Ȉ 167 ֜ ῃȁ Ԋ

ᴇṿ ̆ ȇ Ȉ 167 ῃט ↕ ԍ ԅ ⱬ

Ҍᴪ֟ ҉ Ȃ ̆ ᶛ Ҭ ̆ ῒז

ᴆҬ ԍ ῏ Ȃ 

ᵬҹ ’Ҋ ‗ ̆ Ҍץѿ └

ԇץ └̆ ᴪ ᵌ ᴆҬ ԍ ₮ ῃ ̆

Ԋֲ ӂ ῈḤⱬ̆ ҹ ∞ Ṣ Ȃҹԅ ᾧ҉

’̆ ץ Ҋңҩץ Ḡ ̔ ѿ̆ᾟ№ Ȃ

ῒ ȁ ᵌ ∞ ȁ ׆̆ Ḃ

ԍ Ԋֲ ᴪῈᴧ Ӟ̆ᶏῒז ץ ↕
Ȑ41ȑ̆

∞ Ȃ ԋ̆Ԋ Ȃ ῤ ԍ

∞ ᴆ ̆ ԋ ȁῬ Ҭ ᾢᶛ∞

ҍ ׆̆ ⱬ └ ṕ ῒ ⱬ̆

ꜛԍ ľ ∞Ŀ Ὲ ↕Ȃ׆ ҉ ľ̆ ҍ

ԇץḠ └ ̆ ҙ ᵣ ⱬ ̆ ᶏ

Ҭ ĿȂ
Ȑ42ȑ ᵣ ӟ ῏ ȁ

ⱬ̆ ῤ ץ ᴪ ⱴ Ȃ

                                                        
Ȑ39ȑ ȁ ȁ Ҹȁ ȁ ̆ Ҭ ֲ Ԋ∞‗ӥ̂2018̃ 05

∆ 22 ̕ ȁ ᴂ ̆ ֲ Ԋ∞‗ӥ̂2018̃ 0114 ∆ 5294 Ȃ 

Ȑ40ȑ ↨ ȁ ̆ ֲ Ԋ∞‗ӥ̂2019̃ 0105 ∆ 1489 ̕ ᴯ

ȁ ̆ ֲ Ԋ∞‗ӥ̂2019̃ 0105 ∆ 1490 ̕ ᴩ

̆ ֲ Ԋ∞‗ӥ̂2019̃῟ 0922 ∆ 3660 ̕ ȁ ῑ ῾ ֟ҙ Ὲ

̆ ֲ Ԋ∞‗ӥ̂2019̃ 81 Ȃ 

Ȑ41ȑ ȇ̔ ᴇṿҍ Ȉ̆ ȇ Ȉ2015 1 ̆ 17  ҊȂץ

Ȑ42ȑ ᾣ ȇ̔ ᶛҬ Ȉ̆ ȇ Ȉ2014 2 ̆ 186 Ȃ 
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ᶛ ῒ ԍ ץ̆ Ҭ ֟ Ȃ 

五、结语 

ȇ Ȉ 174 ῏ľӯ ↕‰ ԍῒז ễ Ŀ ԅ Ҭ

↕̆ ȇ ῖȈ 646 Ȃ ᶛ 67 ∞ № ט

ȇ Ȉ 167 ̆ ‗ ѿ № ט └ Ҭ

Ȃ№ ט ԍ ̆

Ȃȇ Ȉ 167 ԍ ̆№ ט

ҍȇ Ȉ 167 └ № ט ӯ ΐ ᵌ ̆ᵖ

ᴇṿ∞ ȇ Ȉ 167 Ҍΐ Ȃ ȇ̆ ῖȈ 634 ȇ

Ȉ 167 ҉ ⱴỲ ᴆ̆ ҹ └№ ט ₮ ֲ ׆̆ Ὶ Ԋ

ᴇṿ ̆ ֜ ῃ ᴋῈ ֲ Ȃ 

ԍ№ ט ̆ ȇ Ȉ 167 ҹ

ҍ № ט ΐ ᴇṿ Ҍ Ȃ ᶛ 67

№ ט ҍ№ ט ӯ Ҍΐ ᵌ ̆ Ҭ

Ҍᾟ№ȁ Ҍ ̆ ῒ ֟ ԅҌ Ȃ ᶛ 67

ῒ ̆ Ҭ Ԋ ̆ ҉ Ҍ

ԍ ᴇṿ ӎ῏ ̆ Ҭ Ҍ ғ

⌠ ҙ ‰̆ Ԋ Ҭ₮ ҌῈ ∞ Ȃ

ȇ̆ ῖȈ ᵬ₮ԅ ̆ ҉ ⱴ Ԋ ᶫ

↕ ᴇṿ ̆ Ҭⱴ └

ῒ Ḇץ̆ ľ ѿĿ ᵣᶛ Ȃ 
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Filling the Loophole in the Legal System of the Rescission of Instalment 
Stock Transfer Contract：Based on the Supreme People’s Court’s  

Guiding Case No. 67 

ZHANG Pinghua  YU Hui 
 

Abstract: Article 634 of the Civil Code adds the requirements of putting in default on the 

basis of Article 167 of the Contract Law. Guiding Case 67 can provide a unique perspective to 

explore the intention of the legislator. As for whether Article 167 of the Contract Law can be 

applied analogously to the issue of the rescission of the instalment stock transfer contract, the 

negative answer given in the Guiding Case No.67 was criticized by the academic community. 

Analyzing Guiding Case No.67 from the perspective of legal loophole-closing, we can see that 

rescission of the instalment stock transfer contract is substantially similar to rescission of the 

instalment sale contract at the level of legal evaluation, but the application of Article 167 of the 

Contract Law by analogy is not in line with the value orientation that should be provided to deal 

with this issue. Though the judgment result of Guiding Case No.67 is correct, its insufficient 

reasoning and inappropriate opinions of the judicatory ground reflect the inadequacies of the judge 

to apply the analogy method to fill legal loopholes, and have adversely affected the subsequent 

judicial practice. To change the status quo of legislation on commercial unnamed contracts and 

judicial practices on legal loophole-filling, the efforts made in the Civil Code deserve recognition, 

but we should continue to attach importance to the special value of commercial law in legislation 

and strengthen the supervision and guidance of judges in the process of applying analogy. 

Keywords: Rescission of the Instalment Contract;  Guiding Case No.67;  Article 167 of the 

Contract Law;  Filling the Loophole;  Application by Analogy 
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