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贸易报复的特殊与一般 
ĺĺ中美贸易战中的反制措施 

 

李居迁∗ 
 

 

摘 要：2018 年的中美贸易战中，美方针对中方采取的单边关税措施和中方采取的报复

措施，凸显了在国际贸易领域中，世界贸易组织条约规则这样一种特别法和一般国际法规则

之间的复杂互动关系。对各方的行为，可以依照现行法对违法与否作出明确的判断。违反

国际法规则的一方，会招致对方依据条约规则和一般国际法规则进行贸易报复，从而承受

其行为后果。 
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引言 

2018 ӊ֜̆ԍҬ Ԋӊ Ȃ ׆ Ҭ ῏ ̆⌠ῒ ң

ȂҬ ҍ׆ ₃ ∞ȁҺꜚ⁞ ̆⌠ ₯̆ ԍҍ ῏ Ȃ

ῒ ̆ ᵣ ᵞᵞ̆ ֜ ̆ Ȃ ̆ ԅȂ

׆ 2018 1 Ҭ Ҭ ↓ҹľ Ŀ Ҍ ╠ץ ľ≠ ῏ Ŀӊ

ľ̆ ῊԐ Ŀ ̆Ӟ Ҍ ᾧԅȂ 

2018 11 ҽ 20 ᴪ̂Ҋ G20 ᴪ̃ᴰ ̆ Ҭ

҉ ẢȂ 2019 1 1 ╠ Ҍ̆Ῥ Ҭ ֟ ῏ №ⱴ ῏ ̆

ᵖ Ҭ ֟ ׅ ῏ Ȃ
Ȑ1ȑ ӊ̆ ׅ ̆ ⌠ ӊ

╠ ѿ Ȃ 

’Ҋ̆Ҭ Ҭ ľ ₮ Ŀ ҕ ̂WTÕ

Һӈ Ạ ̆ ̙ ᴧ Ȃ ӊ̆Ҍ ң ̔ῒѿ̆

WTO ӊῤ ꜚ Ԉ ‗ └ ̆Ҍ Ȃῒԋ̆ ̆

                                                        
̵ᵬ ̷׃ ̆ ̆Ҭ Һ ҍ ⇔ Ҭ ȁ Ȃ 

Ȑ1ȑȇӟ ҽ ᴪ ̔Ҭ ῍ ̆‗ Ả ῏ └ Ȉ̆ȇ Ȉ̆

http://mrdx.cn/content/20181203/Articel01005BB.htm̆ ̔2018 12 4 Ȃ 
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ΐ ᶭ Ȃң ̆Ҍ Ӎ ѿҩ῏ ̆ WTO ᵣ└

̆ ԅ ѿ ↕̙ 

̆ ῏ԍ ᶭ ȁ ӈ ̆

ԅ Ȃ ҩ № ̆ ҍ №ȁWTO ᵣ└ ȁWTO

ᵣ└ҍѿ ↕ ῏ ץ ↕ ̆ ҩ ֞ Ҍ №

῏ Ȃ 

一、现行法与应有法之区分 

׆ ֲ ̆ ̂lex lata ҍ̃ ̂lex ferendã ң ӊ № № Ȃ

lex lataȐ2ȑ̆ ̆ ̆ ̆ῒ ↕ ∞ ѿҩ ҹ

‰Ȃ ∞ױ ѿҺᵣ ѿ ҹ ̆ ѿҺᵣ ҹ ῒ

ӈⱵ ̆ῒᶭ Ȃ lex ferendaȐ3ȑ̆ ̆ ̆

ᵖ ҹ Һᵣӊ ҹ ̆ῒ ↕ ᴪ ҹ ̆ ∞ ѿҺᵣ ѿ

ҹ ‰Ȃ Ҭ ̆∞ Ҭ ҹ ̆

ҍ Ȃ ӊ̆ ↕Ҭ Ҍ⌠ᶭ ̆ Ҍ Һ Ҭ

ҹ Ȃ 

ӊ̆ ѿ ҹ Ҋ̆ ↕Ҍ ľ Ŀҍ Ȃ

ѿ ҹҌ ᶭ ̆ Ҍ ̆ Ҍ ∞ ҹ ↕ľ Ŀ ץ ľ

Ŀ ↕ӊ ľ Ŀᶭ Ȃѿ ↕ľ Ŀ̆ ѿ ῀ľ Ŀӊ

↕ᵬҹ ҹҌ ȁ ҹ ᶭ ̆ ѿ ҉ ̆Ҍ Ȃ

ľ Ŀ̆ ץ ῀ ↕̆ ӊҊ ‗ ̆ᵖ ץ╠

ҹᶭ ̆ ₮ ѿ ҹľҌ Ŀȁ ҹľ Ŀ ̆ ҍ ҍ ῏ԅȂ 

ľ ῏ԍ ӈ ӈ ĿȂ
Ȑ4ȑľ ӈ ԇ ҩֲז № ӄ

ȂĿ
Ȑ5ȑľ Ҍ ∞ȂĿ҈҉ץҩ ̆ԑ ѿҩ ̔

ԍᴋᵥ ̆ѿ ѿ Ԉ ̆ Ҍ ץ ӎ ↕ҹ ₮

∞ ז̆ ᵬ₮ ∞ ľ̆ ԇ ҩֲז Ŀ̂ render everyone his duẽ̆ ₮ ̆

ӈȂ ̆ Ҭ ̆ ₮ ̆ Ҍ ₮

ľ Ŀ ∞ ̆ ҹ ᵬ₮ ∞Ȃ Ҍֽֽ ΐᵣ ↕̆ ↕

↕ Ὲ ӈ ᴇṿ ᵬҹ Ȃ ↕Ҍ ̆ ↕ľ Ŀ̂ gap̃ ᶭ

                                                        
Ȑ2ȑ Christian Tomuschat, INTERNATIONAL LAW: ENSURING THE SURVIVAL OF MANKIND ON THE EVE OF A NEW CENTURY, 26(2001). 

Ȑ3ȑ Id.at para.26. 

Ȑ4ȑ̵ ̷ Ҁ ȇ̔ Ȉ̆ ᴑ ̆ Ⱶ ӥ 1989 ̆ 5 Ȃ 

Ȑ5ȑ̵ ̷ Ҁ ȇ̔ Ȉ̆ ᴑ ̆ Ⱶ ӥ 1989 ̆ 5 Ȃ 
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↕ ᴇṿ ľ ᾟĿ Ȃ ľ ᶏ ̆ ̆

ᶏ ӊ ҹ ĿȂ
Ȑ6ȑ 

̆ ԍᴋᵥ ғ ₮ Ȃ ѿҩ ∞ ̆Ҍ

ӈ ӈ ̆ Ȃ ̆ ԍ ѿ

∞ ׂ ᵬ₮ԅ ↕̆ Ӈ̆ ₮ ̆ ץ ↕ҹᶭ ᵬ

₮Ȃᵖ ̆ Ҍ ╠ ᵬ₮ ∞ Ȃ ᶏ ↕ ‗ ̆ ҉ ѿ

ҩ Ȃ
Ȑ7ȑ 

῏ԍ ѿҺᵣ ҹ № ҍ № ̆ ңҩ Ҍ ̆Ҍ

ץ Ȃ ңҩ ΐ ῏ ̆ № ѿ ҹ Ṝ̆ ׆ץ ңҩ ̆ᵖ

̆ ̆ ңҩ № Ҍ ԑ ף Ȃ 

Ӈ̆ ╠ ̆Ҭ ῏ ̙ ѿ

ҍ WTO ᵣ└ ℗ ῏Ȃ 

二、WTO体制的性质 

WTO ᵣ└ ԍҌҍѿ ֟ ῏ ȁ ľ Ŀ̂ self-contained system̙̃
Ȑ8ȑ

W̆TO ᵣ└ᵬҹѿҩᵣ Ҥ ̆ ↕ └̆ ԍ ≢ ̂lex 

specialis Ȃ̃
Ȑ9ȑ ╠ֲ ῏ԍ GATT/WTO ᵣ└ ̆ѿҩֽֽ

ѿ ↕ Ҍ GATT ֲ̆ GATT/WTO ↕ ̆ Ἕ ῀

̆ᴪ ᵌ № ȁ Ӱ҂ῇ Ȃ ̆ ҹ̆WTO ᵣ└

҉ȁ ΐ № ↕ȂWTO ↕ ԅ ҩ ≠ӈⱵ Ṝ

ľ Ŀ̂ covered agreements̃̆ ᶭ ҩ ΐᵣ ̂specific commitments̃̆ ̆

Ӟ ׆ GATT ῒ Ȃ 

׆ WTO ̆ ΐ № ̆ ̆ ҹ└ ↕

≢ԍῒז Ȃᶛ W̆TO ᵣ└ῤ῏ԍ ẁ ↕̆ ѿ

↕ᵣ Ҭ ̆ ׆ ↕ᵣ Ҭ ΐᵣ ↕ԇץ Ȃ

ҬҌᴪ ̆῏ԍ ̂ ̃Һ ↕̆ ץ ȁῤ ȁ

֓ ̆ ֽ ⌠ └Ȃ ̆ ҉῏ԍ Һ

                                                        
Ȑ6ȑ̵ ̷ ¥ ȇ̔ Ȉ̆ ̆Ҭ ῃӥ₮ 1996 ̆ 8 Ȃ 

Ȑ7ȑ “Law is made by political actors (not by lawyers), through political procedures, for political ends.” See Louis Henkin, International Law: 

Politics, Values and Functions, THE HAGUE ACADEMY COLLECTED COURSES, Vol. 216, 22(1995).  

Ȑ8ȑ Anja Lindroos and Michael Mehling, Dispelling the Chimera of “Self-Contained Regimes” International Law and the WTO, THE 

EUROPEAN JOURNAL OF INTERNATIONAL LAW, Vol. 16 No.5, 857(2005). 

Ȑ9ȑ Ӌ ∞ ᴆ ӊ ̆ ҩ ԑӊ № ῏ ̆ ғ Ԉ ‗ ↕̆ ԍ

Ȃ 
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↕̆ ≢ ῏ԍ ̆ ȁ ȁῤ ȁ ȁ ץ Ȃ

ᵖ ̆WTO ҩ ̂member̃῏ԍ ẁ ̆ ⌠ԅῒ ẁ

↕ ̆ ẁ ẁ ̆ ᴪ ҹ WTO ↕

ԇץḱ ȂԊ ҉̆ ẁ ᴆ WTO Ԉ Ҭ ᶛ̆ ҹ 22.4%Ȃ ╠

⌠ WTO 571 ᴆҬ̆ ẁ ᴆ 128 Ȃ
Ȑ10ȑ 

Ҍ ῒ׆ ᴆ ‗ȁ ȇ῏ԍԈ׆ ‗ ↕ҍ Ȉ̂ DSŨ ̆WTO

ᵣ└ Ҍ ѿҩ ԍѿ ӊ ľ ĿȂ
Ȑ11ȑ ҍѿ ↕῏

℗Ȃ └ԍ῏ԍ ѿ ↕̆ ȇ Ӟ Ὲ Ȉ̂ VCLT Ȃ̃ ҍ ̆

̂jus cogens̃̆ ᵥ ̆ ᶭ VCLT Ȃ ѿ ̆ ҹ WTO

Ԉ ᴆ Ȃ 

̆ ᶏ ѿ ̆ WTO ᵣ└ ᵬѿҩ ҉ ľ Ŀ̆ ׅ ᴪ ⌠ ῒ

ז Ȃ ѿ ̆ ᵣ ↕Ҭ ᶭ Ȃᶛ ̆ WTOľ ĿҬ̆

ᵥ GATT 1994ȇ῏ ҍ Ȉ 20 ѿ ᶛ ̂general exceptioñ ľ

Ŀ̂ exhaustible natural resources̃ ̆ ԅȇ ꜚ Ὲ Ȉ

Ȃ
Ȑ12ȑ WTO ᴆ ‗Ҭׅ̆ ᴪ ╠ ῏℗

̆ ῒ Ȃ 

三、WTO体制与一般国际法规则的关系 

ѿ WTO ᵬҹ ↕ᵣ ҉ΐ ľ Ŀ̂ self-contained̃

↕ᵣ ̆ ҉Ҍ ῒז ף↕ ᵣ ↕̆ᵖׅ ѿ

↕̆ Ȃ 

₮ ̆ ҩ ↕Ҍ Ҋ̆ל ₮ ľ Ŀ

̂fragmentatioñ ľ Ŀ̂ proliferatioñ ľԋ Ŀ ꜚҬ ҹҌԈ Ԋ ̆

׆ ѿ ԅѿ ↕ ̆ ԅ ľthe more agreement t̆he less lawĿ̂ ̆

̃ ľ ᾥ Ŀ̂ Baxter paradox Ȃ̃
Ȑ13ȑ ҩ ↕ ̆

ԅȂ ̆ Ӟ ̆ Ҭ ↕Ȃ 

̆GATT/WTO ᵣ└Ҭ ↕̆ ץ ԍѿ ↕ Ȃᶛ ̆῏ԍԈ ‗

                                                        
Ȑ10ȑ ᴆ WTO ̔https://www.wto.org/english/tratop_e/dispu_e/dispu_agreements_index_e.htm̂last visited Oct. 

4̆2018̃̈  

Ȑ11ȑ “the WTO has thus conceded that it is not a self-contained regime operating in complete isolation from international law.” See Anja 

Lindroos and Michael Mehling, Dispelling the Chimera of Self-Contained Regimes’ International Law and the WTO, THE EUROPEAN JOURNAL OF 

INTERNATIONAL LAW, Vol. 16 No.5, 875 (2005). 

Ȑ12ȑ United States−Import Prohibition of Certain Shrimp and Shrimp Products,WT/DS58,Appellate Body Report, paras.128 − 132. 

Ȑ13ȑ James Crawford, Chance, Oder, Change, THE HAGUE ACADEMY COLLECTED COURSES, Vol. 365, 90 − 91 (1995).  
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Ҭ ѿ ̂negative consensus̃ ҍѿ ῍ ѿ ̂positive consensus̃Ҍ ̆Ғ

ΐ └ ↕ ҍ Ԉ ‗ Ҍ ΐ └ ѿ ↕Ҍ

Ȃ ̆ ѿ ↕ׅ ̆ ׅ └ԍѿ ↕Ȃ ≢ ̆

ѿ ↕ ԍ ↕̆ Ȃ ↕₮ ̆ ↕̆ᾢ

↕ ̆ ҹҍӊ Ȃ
Ȑ14ȑ 

GATT/WTO ᵣ└ӊҊ ̆ ᵣ Ҭ ↕̆ Ҍ ѿ ↕̙

Ȃ₄ GATT/WTO ѿ ↕ׅ̆ ԍ Ȃ

ѿ GATT/WTO ᵣ└Ҋ ӈⱵ̆ ↕ᵣ ᵣ└ӊҊ ҹ̆

↕̆ѿ ↕ ץ ȁ Ȃ 

四、WTO体制不能排除适用的国际法规则 

ѿ ↕ ᴋȂ╠ ↕̆

↕ ᾧ ↕Ȃ 

῏ԍ ȁ ȁ ↕̆VCLT ̆ᵬҹ ѿ ↕̆

ԍ ȂWTO ᵣ ⱬ̆ ̆ῒ └ԍ Ȃῒ ȁ

̆ └ԍ ȂWTO Ԉ ‗ ᴆ Ҭ̆׆ ѿ Ғ ȁ҉

↕ ᴆ
Ȑ15ȑ̆ ᴆҬ̆ VCLT ΐᵣ ↕ ̆ ҩ

Ȃ D̆SU Ӟ ⌠ Ԉ̆ ‗ ᴆ ̆ ᶭ ӟ ↕ ȂVCLT

῏ԍ ↕̆ WTO Ҭȁ ̂ICJ̃ ‗Ҭ̆ῒ ӟ ᵝ ѿ

ῬȁῬ ҈ ⌠ Ȃ
Ȑ16ȑ 

ᴋ ѿҩ ҹ ӈⱵ̆ Ҍ ҹ̆׆ ᴋ̆

ῒҬ̆ ᵥ ̂attributioñ ↕̆Ӟ ᵥ ’Ҋᾧ ↕Ȃ Ҭ̆

ȇ Ҍ ҹ ᴋ Ȉ ΐ ӟ ↕ ᵝ̆ ѿ ICJ ҩ

ᴆ ‗ҬӞ ⌠ԅ Ȃ
Ȑ17ȑ 

WTO Һӈ ↕ ꜚ̆ Ҭ ῏ ҹ ̆

ԅ ῏ ӈⱵ̆ῒҌ Ȃ Ҭ ₯̆

῏ ̆ ҉ Ӟ Ҍ Ҭ WTO ѿ ᵣ└ӊҊ ΐᵣӈⱵ ̆ᵖ ̆ ԍ

                                                        
Ȑ14ȑ 1969 ȇ Ӟ Ὲ Ȉ 53 ȁ 64 ȁ 71 Ȃ 

Ȑ15ȑ United States − Standards for Reformulated and Conventional Gasoline, WT/DS2/R, para. 6.7 − 9. 

Ȑ16ȑ ᶛ ̆ ѿ֓ ᴆ ҹ VCLT ↕ ↕̂normal ȁ̃ӄ ̂well-established̃ ↕̆See Case 

Concerning Land, Island And Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) ,ICJ,Judgment ,1992; Legality Of The 

Use By A State Of Nuclear Weapons In Armed Conflict, ICJ,Advisory ,1996. 

Ȑ17ȑ Case Concerning Elettronica Sicula S.P.A. (Elsi), ICJ, Judgment, 1989; Case Concerning Gabcikovo-Nagymaros Project (Hungary/ 

Slovakia), ICJ, Judgment, 1997. 
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Ҍ ҹ ̂counter measures̃̆ῒҌ ⌠ ̆ ᴋȂ
Ȑ18ȑ 

̆Ҭ Ӟ ץ ̆≠ WTO ᵣ└ӊҊ Ԉ ‗ ‗ Һӈ

WTO ӈⱵ Ȃᵖ ѿ Ȃ ԍ̆WTO ᵣ└ ѿҩ

Ҍץ ѿҩ ҹ ̆ WTO ѿ ̆ ῀ ᵣ

└Ҭ ‗Ȃѿ WTO Ҭ ↕ ↕ ӈⱵ̆

ԍ ῒז Ȃѿ WTO ΐᵣ ↕̆ ⌠ ץ Ԉ

‗ └ ‗ Ȃ ̆ ̆Ҍ ᴋᵥѿҩ ̆ᶛ Ҭ ȁ

ȁⱴ ̆↕Ҭ ȁ ȁⱴ ѿ ӈⱵ̆ WTO Ԉ ‗ └Ҋҍ

‗ Ȃ ̆ ֽֽ ѿҩ ̆ᶛ Ҭ ⱴ ̆

ң ӊ Ԉ ̆ Ӈ̆ ѿ ҹ ԅ WTO ᵣ└̆ ҹ ̆

ῒ ҹ ѿ ԅ WTO ↕̆Ӟ ԅ ӊ

ӈⱵ̂pact sunt servandã ѿ ↕Ȃѿ ↕̆ ѿҩ

ӈⱵ ѿ ≠Ȃ 

五、结语 

ᵬҹ ᴪ῍ ҹ ↕̆ ҹ ᴪ ᶫԅ∞ ῒ ҹ

ҍ ‰↕̆Ӟҹ ҹ ᵥ ᴋ ᶫԅ ↕ ᾧ ҹҌ ᶭ Ȃᵬҹ

ᴪ ̆ѿҩ ӈⱵ̆Ӟ ѿ ↕ ӈⱵȂ

WTO ᵬҹѿҩ ᵣ ̆ ԍѿ ↕ ľ Ŀ̆ ҩ

ѿ ↕ ↕Ȃᵬҹ ↕ᵣ W̆TO ↕Ҥ

ҹȂ ̆ ↕ ̆ ’Ҍ ̆ DSU Ҍ ‗

̂authorized retaliatioñ̆ ԍ ̆Ӟ ҹ ѿ

ҹ ̆ ԍѿ Ȃ 

Ғ Ҭ ҹ̆ ԅ WTO ↕̆Ӟ ԅѿ

↕̆Ҭ WTO ᵣ└ӊҊ ץ ‗ ῏Ԉ ̆ ̆Ӟ

₯̆ ᴋȂᵖ ̆ Ғ Ҭ ̆

↕Ҭ ᵬҹ ⌠ ̆ ⌠ WTO Ԉ ‗ᵣ└ӊҊҍ ‗̆ Ҍ

WTO ᵣ└Ҋ ӈⱵ ̆ Ҍ ₮ ῏ Ȃ 

ᶭץ ↕ᵬ₮̆Ӟ ץ ̆ῒҺꜚ Ȃ ҍ

҉ ₮ᵬץ ꜚ ∞ ̆ᵖ ̆↕ ↕̆

↕ ѿ ↕Ȃ 

                                                        
Ȑ18ȑ ȇ Ҍ ҹ ᴋ Ȉ 22 Ȃ 
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Lex Generali and Lex Specialis in Trade Retaliation: the 
Countermeasure in China-US Trade War 

LI Juqian 
 

Abstract: During the trade war between the US and China in 2018, the former has taken 
unilateral tariff measures against China and the latter also has taken measures as retaliation to the 
former. The trade war happened between the two important members of the WTO multilateral trade 
system indicates the complicated and dynamic relationship between the WTO trade rules as a lex 
specialis and the general international law as a lex generali. The lex lata is the criterion to judge 
which party violates its obligations. The party who is the wrongdoer may incur the trade retaliation 
from the counterparty according to treaty rules and general international law rules, and has to 
undertake the legal consequences due to its act. 

Key Words: WTO;  Trade Retaliation;  Lex Specialis;  Lex Generali;  Lex Lata;  Lex Ferenda  
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The International Law Basis for China’s Countermeasures  
in US-China Trade War 

YANG Guohua 
 

Abstract: The US imposition of 25 percent tariff on $50 billion of goods from China is obviously 
inconsistent with the WTO rules, constitutes a material breach under Article 60 of Vienna Convention on 
the Law of Treaties and leads to a situation of necessity under Article 25 of Draft Articles on 
Responsibility of States for Internationally Wrongful Acts, so that China is entitled to take 
countermeasures. The rules of WTO are part of international law system and the general international law 
will fill in the gaps in the WTO rules for system deficiency or replace WTO rules for system failure. 

Keywords: US Imposition of Tariff on Chinese Goods;  Countermeasures;  Material Breach;  

Necessity;  Special and General Law;  International Law Basis 

 

（责任编辑：陈正健） 




